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CURRENT TOPICS. 





A recent decision of the Supreme Court of 
Iowa (Stafford v. City of Oskaloosa), is of 
special interest upon the subject of the effect 
of the misconduct of a juror upon the ver- 
dict: ‘During the trial a Sunday intervened. 
A juror was desirous of visiting his home, and 
was informed by one of the attorneys of 
plaintiff that if he would stay at the house of 
the attorney until morning he would be taken 
home by the attorney, who intended, with his 
wife, to make a visit in that neighborhood. 
To this he assented. ‘The next day the juror 
and his attorney, with his wife, pursuant to 
this arrangement, went together in the attor- 
ney’s conveyance to the juror’s home, a dis- 
tance of about sixteen miles. It was then 
made known tothe juror that the visit was 
pursuant to a prior arrangement between the 
attorney and the juror’s wife, in order to cel- 
ebrate the anniversary of the juror’s birth. 
The attorney brought a chair with him, which 
he presented to the juror. Other friends were 
present at the juror’s house. After spending 
the day in social intercourse the juror re- 
turned with the attorney and his wife, and 
slept at their house that night. It was shown 
that no conversation was had in regard to the 
case, and that the juror and the attorney, and 
their families, had been a long time friends. 
We discover no evidence authorizing the con- 
clusion that either the juror or the attorney 
intended any wrong. The good character 
and hgh respectability of neither are ques- 
tioned. We are united in the opinion that the 
verdict ought not to stand, in view of the 
transactions and the association between the 
attorney and juror while the trial was pend- 
ing. It would be extremely unsafe, for the 
pure and correct administration of the law 
through trial by jury, to permit such transac- 
tions. In this case the high characters of the 
juror and attorney may offer an assurance 
that no wrong was done and no prejudice 
wrought. But the transactions were in the 
way of temptation which the law will not per- 
wit jurors and attorneys to pursue. While 
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good men, strong to resist temptation, may 
do no evil by such a course of conduct, weak- 
er men might fall. The law has but one 
common rule to be applied to the good and 
bad, to the strong and the weak. To sanction 
the transaction in question would bring dis~ 
grace upon the administration of the law. 
There is absolute safety in the rule we adopt; 
there is danger in a different one. ‘Prudence 
and a desire to secure a pure administration 
of the law demand that we adhere to it.’ Ry- 
an v. Hanow, 27 Iowa, 494. Itis well said 
in Bradbury v. Coney, 62 Me. 223, a case 
involving the question of the misbehavior 
of a juror, that ‘in the trial of a cause the ap- 
pearance of evil should be as much avoided 
as evil itself. It is important that jurymen 
should be devoid of prejudice. It is hardly 
less so that they should be free from the sus- 
picion of prejudice.’ The facts of this case 
distinguish it from Kestee v. City of Ottum- 
wa, 34 Iowa, 41. Theintercourse between the 
juror and attorney in that case was brief and 
trifling, when compared with the intimate as- 
sociation and transactions disclosed by the 
evidence found in the record before us. That 
case went to the very verge of indulgence to 
jurors and attorneys ; we can go no further.”’ 


A decision of arather novel character was 
recently rendered by the New York Supreme 
Court, in zhambers, which, if followed, is 
likely to produce much rejoicing among the 
consumers of gas in eyery part of the coun- 
try. The action was a proceeding by Gen. Dan- 
iel E. Sickles against the Manhattan Gas Light 
Co., for an injunction to restrain the defend- 
ant from removiug the meter from his prem- 
ises and cutting off his supply of gas. Gen. 
Sickles alleged in his complaint that the gas 
company had presented bills for gas used be- 
tween November, 1880, and October, 1881, 
while, during nearly the whole of this period, 
his family was absent in Europe and his house 
was shut up. He refused to pay the bills, and 
the company threatened to remove the meter. 
Said Lawrence, J.: ‘I do not understand 
that the gas company is vested by statute 
with the power of positively determining as 
to the amount of the ‘rent or remuneration 
due to it.’ Tam, therefore, of the opinion 
that when a dispute arises between the com- 
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pany and the consumer, the latter is entitled 
to have his rights investigated by the court. 
In this case, I am free to say that the pre- 


ponderance of the evidence on the affidavits ° 


seems to me to be with the plaintiff, and as 
he expresses himself to be ready and willing 
to pay the amount actually due from him, I 
am inclined to continue the preliminary in- 
junction until the cause can be tried. On 
the trial the amount which is due from him 
to the company can be ascertained and ad- 
justed. See Hendrickson v. New York Cen- 
tral Railroad Company, 78 N. Y. 423. The 
learned counsel for the defendant contended 
upon the argument that, in a case of this 
character, an injunction should not be 
granted, for the reason that the defendant is 
perfectly responsible, and that the plaintiff 
could have paid the amount demanded of him 
under protest, and brought an action to re- 
eover the amount illegally demanded from 
him. In this view I do not concur, for the 
reason that it has long been settled that a 
eourt of equity will intervene by injunction 
to prevent irreparable mischief. This seems 
to me to be a ease in which, if the plaintiff is 
right, it can not be justly claimed that he can 
be fully compensated by an action for dam- 
ages. The use of gas in cities has become 
almost as great a necessity as the use of wa- 
ter, and an illegal deprivation of one or the 
other, and particularly where such use is for 
ordinary domestic and family purposes, would 
cause, I think, such damage as to call for the 
interposition of a court of equity. See 
Cromwell v. Stevens, 2 Daly, 15.’’ 








PRESUMPTIONS OF LIFE, DEATH AND 
SURVIVORSHIP. 





II. 


‘*We have, fortunately, no rule founded on 
presumption derived from the lapse of any 
fixed period of time; and every case which I 
have ever seen shows how unwise it would be 
to attach any such weight merely to the lapse 
of a certain number of years without regard 
to the age and character of the party, and his 
condition in life, aud the character of the 
country in which he was last resident.’’ Yet, 
notwithstanding the satisfaction with the 





Scottish law thus expressed by the Lord 
Justice-Clerk Hope, in Fife v. Fife,! the un- 
sympathetic legislature had the temerity last 
year to pronounce that great hardships had 
arisen from the want of any limitation to the 
presumption of life as regards persons who 
had been absent from Scotland or had disap- 
peared for long periods of years, and that it 
was desirable to provide a limitation. It was 
accordingly provided, in effect, that, in the 
case of persons absent and unheard of for 
seven years, the presumption of life should 
be limited to that period, so far as to enable 
the court to make an order for the disposal of 
the income of their heritable or movable es- 
tates; but title to the fee or capital of such 
movable estates requires the lapse of another 
seven years from the date of such order, 
which is increased to thirteen years as regards 
the heritable estates.* Certainly, this seems 
to be a sufficiently temperate tampering with 
a presumption that your usual Scotchman 
lives to the age of a hundred. Quite cauti- 
ous enough, at all events, are also the provi- 
sions of the Austrian Civil Code. Under 
article 24, the cases in which an individual 
who has disappeared may be presumed dead, 
and in which, consequently, the representa- 
tives can obtain a ‘‘declaration of decease’’ 
from the tribunals called tae Todeserklarung, 
are thus enumerated: 1. When a person, 
eighty years of age, has disappeared from 
his domicil for the space of ten years. 2. 
When a person, of any age, has disappeared 
for a period of thirty years. 3. When a 
person has received a severe wound in war, 
or was in a vessel since shipwrecked, or has 
been exposed to any other danger of death, 
since the happening of which three years 
have elapsed. The last category is rather 
wide in its scope. In one case,? it was held 


that, where a man afflicted with melancholy 


had declared that he would kill himself, in a 
tone and manner which left no doubt as to 
his intention, and had made preparations to 
carry his threat into execution, he should be 
considered as being exposed to the danger of 
death; so that, on his having disappeared 
during three years, he was treated as legally 
dead, and his wife obtained a certificate of 


117 D., 954. 
244 & 45 Vic., c. 47. 
. Viii., No. 3, 847. 
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his deathin order to enable her to marry 
again. In the French Civil Law there exists 
nothing analogous to the Austrian declaration 
of decease; and the French declaration of 
absence, permitting parties interested to ex- 
ercise the same rights as if the person were 
dead—only granted in cases of prolonged ab- 
sence—does not confer on the wife of the 
absent party the right to re-marry. In the 
United Kingdom seven years’ absence was 
the period fixed by the statute of bigamy,* 
and five years is the period fixed in Oalifor- 
nia. Seven years was the period fixed, also, 
by 19 Car. 2, c. 6 (Eng.), which was passed 
to remove or lessen the inconvenience arising 
from the difficulty of ascertaining and prov- 
ing the death of cestui que vies in leases—an 
inconvenience which had become very great 
in the seventeenth century in consequence 
of the increased intercourse between dis- 
tant countries. This was followed by 6 
Anne, c. 18, the provisions of which 
have never been adopted here.® But the stat- 
ute of 7 Will. 3, c. 8 (Ir.), corresponds to 
the English enactment of 19 Car. 2,¢. 6. In 
those days there was a presumption of the 
eontinuance of life until the contrary was 
shown, more distinct than that (if any, as to 
which the decisions have been already men- 
tioned) which may now be at all recognized.® 
But, the effect of the statute law in question 
was that, in such cases, the presumption of 
life terminated on the expiry of seven years 
from the period when the person was last 
known to be living;” the fact of his death 
being then presumed, but not the particular 
time of his death within the seven years. § 
The analogy derived from the statutes of 
bigamy, and concerning leases for life, was 
afterwards adopted and applied in other cases 
in which the duration of life came into ques- 
tion. And now the rule is general, that a 
person shown not to have been heard of for 
seven years by those (if any) who, if he had 
been alive, would naturally have heard of 


41 Jac. 1, c. 11,s.2; and so 10 Car. 1, s. 2, ¢. 21; 24 
& 25 Vic., c. 100. 

5 See 1 Gabbett, Dig. 473. 

6 Wilson v. Hodges, 2 East, 313; Doe v. Jesson, 6 
Ib. 80; Rowe v. Hasland, 1 W. Bl. 404. 

7 Doe v. Jesson, ubi supra; Nesbitt v. M’Manus, 3 
Ir. C. L. R. 600. 

8 Nepean v. Doe, 2 Sm. L. C. 562. 

91 Greenl. Ev., 8. 41, n.; M’Mahony. M’Klroy,I. R. 
6 Eq. 1. 





him, is presumed to be dead, unless the cir- 
cumstances of the case are such as to account 
for his not being heard of without assuming 
his death; 7° but there is no presumption as 
to his having been either dead or alive at any 
particular period.of time during the seven 
years.11 A case depending on his having 
been dead or alive at any precise time in the 
period of seven years must be proved affirm- 
atively ;!2 and the question of time is one of 
fact for the jury.1*> The onus of proving 
his death at such particular time is cast on 
the person asserting it, or to whose title it is 
necessary to prove the exact date. ‘“‘It is, 
however, often a doubtful question on whom 
the onus of proof is thus shifted ’’ writes a 
recent author, who, after examining the then 
decisions on the point,!* adds that ‘‘it is much 
to be desired that some rule, even a merely 
arbitrary one, should be settled on the sub- - 
ject.’’5 It has been said that the presump- 
tion of the law is better than that of man; © 
and we would go further than Mr. Banning, 
for we would rather approve of the introduc- 
tion of a statutable enactment of some such 
description as we find in the Presumption of 
Life Limitation (Scotland) Act, 1881, section 
8, providing that, for its purposes, in all cases 
where a person has left Scotland, or has dis- 
appeared, and where no presumption arises 
from the facts that he died at any definite 
date, he shaJl be presumed to have died on 
the day which will complete a period of seven 
years from the time of his last being heard 
of, at or after such leaving or disappearance. 
Taking the law as it stands, however, we 
shall next proceed to note some further 
points.—Jrish Law Times. 


10 Nepean v. Doe, ubi supra; Hopewell v. De Pinna, 
2 Camp. 1138; M’Mahon v. M’Elroy, ubi supra; De 
Martana v. De Martana, 33 L. T. N. S. 685; Went- 
worth v. Wentworth, 71 Me. —- ; Davie v. Briggs, 8 
Cent. L. J. 55. 

ll Nepean v. Doe, ubi supra; Watson v. King, 1 
Stark. 121; Re Phene’s Trusts, L. R. 5 Ch. App. 139; 
Re Lewes’ Trusts, L. R. 6 Ch. 356, 11 Eq. 2386; 
Re Green’s Settlement, L. R. 1 Eq. 282; R v. Lumley, 
L. R.1 C. C. 196; Davie v. Briggs, uhi supra; see 
Gill v. Manly, 16 Ir. L. T. Rep. 57. 

12 See same cases; Re Nichols, L. R. 2 P. & M. 461; 
Re Smith, 31 L. J. P. & M. 181; but see Re Walker, 
L. R. 7 Ch. 120; Re Westbrook, W. N. 1873, 167. 

13 Nesbitt v. M’Manus, 3 Ir. C. L. R. 600; R v. 
Willshire, 6 Q. B. D. 366; Rv. Lumley, ubi supra. 

14See Ry. Willshire, ubi supra. 

15 Banning, Limitation of Actions, 104-5. 

16 Esprit des Loiz, |. 29, c. 16. 




















304 THE CENTRAL 


LAW JOURNAL. 








LIEN OF JUDGMENTS IN FEDERAL 
COURTS. 





Our duplex system of judiciary—State and 
Federal courts existing side by side, and each 
exercising equal authority with the other in 
the same territory, each deriving its authority 
from a different governing power—has been a 
fruitful source of interesting legal contests. 
None of these has been more interesting, 
perhaps, and certainly none is more fraught 
with that astute investigation and deduction 
which so delights the student of legal and 
constitutional history, than that over the ex- 
istence, force and effect of liens of judg- 
ments had in the Federal courts. The con- 
‘est has been conducted in a spirit of mode- 
ration generally, and for this reason its 
progress is the more pleasant to follow. 

In the case of Fullerton v. Bank of United 
States,! Mr. Justice Johnston, speaking of 
the spirit in which the matter should be con- 
sidered, on the part of the Supreme Court of 
the United States, said: ‘It is to yield rather 
than to encroach; the duty is reciprocal, and 
will, no doubt, be met in a spirit of modera- 
tion and comity.’’ To-which Judge Wright, 
for the Supreme Court of Ohio, in Sellars v. 
Corwin, replied: ‘*We are certainly disposed 
to meet this, as well as every other question, 
in the spirit of moderation and comity.’’ 
The Mississippi court made a slight breach in 
this harmony suortly after 1848. In Tarpley 
v. Hamer,® that court sought to bring judg- 
ment liens in Federal courts under the laws 
of that State, which required that an abstract 
of the judgment should be filed in the county 
where the property was situated in order to 
subject it to the hen. The court there say: 
‘The lien of a judgment in the Federal court 
is derived entirely from the State law, and, 
when it is enforced as a lien, it is done on the 
authority of State laws. As it exists only by 
virtue of the State law, it must submit to any 
changes which the legislature muy think 
proper to make, which do not affect the pro- 
cess.’’? In 1849, the United States Supreme 
‘Court ruled differently upon this matter,* and 
afterwards (1857) the legislature of Missis- 
sipi sought to enforce the ruling of its court 


Pet. 612. 
2 5 Ohio, 399. 
39 8. & M., 310. 
4 Massicgill v. Downs, 7 How. 760. 





by enacting a law to the same effect as that 
ruling; but the Federal courts declined to 
follow this law.° The Supreme Court of 
Tennessee held (1841) that a law of that 
State requiring a judgment to be recorded in 
the county of the domicil of the defendant in 
order to give alien upon his property, gov- 
erned in the case of judgments in the Federal 
courts. This was claimed on the ground 
that a judgment lien is a rule of property 
and governed by the local law, which the 
Federal courts always follow in such cases. 
But in view of the numerous contrary deci- 
sions, it is not probable the Tennessee court 
would now hold to that opinion. 

That the Federal courts follow the State 
laws in regard to judgment liens, there is no 
question. But in the early period of our 
jurisprudence, there was, as Mr. Freeman 
observes,’ a difference of opinion among the 
judges as to the manner in which the State 
laws had been adopted. And this difference 
of. opinion, it seems, lead some of the State 
courts into the error, as we have seen, of 
thinking that the judgment lien was the crea- 
ture of the State law, and that the Federal 
courts were bound to follow that law. The 
Federal courts have always maintained a dif- 
ferent view of the matter. The law, as de- 
clared by the United States Supreme Court, 
is, that the judgment lien exists by reason of 
the right of the court to issue a writ against 
the property, and has its origin in the old 
writ of elegit.® As that court say in 
Massingill v. Duwns: “It is the process au- 
thorized by the judgment which creates the 
lien.’* This lien, then, in the Federal courts 
is not a creature of State law, but ex- 
ists by virtue of the statute Westm. 2, 15, 
Edw. I, c. 18, which is a part of the common 
law of this country.’ At the beginning of out 
government, Congress, in establishing a sys- 
tem of judiciary for the United States, deemed 
it best to adopt the modes of procedure then 
in force in the various States as the modes of 
procedure for the Federal courts situated in 


5 Farrell v. Watkins, 1 Abb. (U. 8.) 474. 

6 Reid v. House, 2 Humph. 576. 

7 Freeman on Judgments, sec. 404. 

8 United States v. Morrison, 4 Pet. 124; Massingill 
v. Downs, 7 How. 760; Shrew v. Jones, 2 MeL. 78; 
Bank of United States v. Winston, 2 Brocken. 252; 
Ridge v. Prather, 1 Blatchf. 401; Morsell v. First Na- 
tional Bank, 1 Otto, 357; Roads y. Symmes, 1 Ohio, 
281. 

9 Reads y. Symmes, 1 Ohio. 281.3 
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the States respectively; at the same tim? 
leaving to those courts the power to make 
such changes, or to adopt such changes as 
the States might make as they saw proper. 1° 
By-this means the process and modes of pro- 
ceeding in the courts of the various States 
became the guide for the Federal courts in 
the respective States in regard to the lien of 
judgments in those courts. 11 

The lien in the Federal courts being crea- 
ted by the ‘‘process authorized by the judg- 
ment,’’ and the mode of its execution only, 
being guided by the State law, and that by 
virtue of the ‘*Process Acts’’ of Cengress, it 
follows that the States can not control the 
lien.1* It follows, also, that the lien extends 
throughout the territory over which the court 
rendering the judgment exercises jurisdic- 
tion.1* As was said by the court in Massin- 
gill v. Downs, the ‘‘process and modes of 
proceeding”’ existing in the States were 
adopted by Congress ‘‘as the rule to govern 
the Federal courts with reference to their ju- 
risdiction, and not with the view of limiting 
the jurisdiction of those courts ;’’ and, there- 
fore, in those States where the judgment lien 
is limited to the county where the judgment 
is entered, a proceeding in the Federal court 
similar to that in the State court, will give a 
lien throughout the district in which the Fed- 
eral court exercises jurisdiction. A trans- 
cript of the judgment need not be filed in the 
county where the property is situated. 14 

In States divided into more than one dis- 
trict, whether a judgment in the United States 
court in one district is a lien on property in 
the other district, is a question which does 
not seem to have come before the courts. 
There are numerous expressions in the cases 
cited to the effect that the lien extends 
throughout the district; but there is nothing 
to negative the idea that it may extend far- 


10 Wayman vy. Southard, 10 Wh. 1; Corwin v. Ben- 
ham, 2 Ohio St. 36. 

ll Ward v., Chamberlain, 2 Black, 430; Beers v. 
Haughton. 9 Pet. 361; Ross v. Duval, 18 Pet. 64; 
Olement v. Berry, 11 How. 393; Williams v. Benedict, 
8 How. 107. 

12 United States Bank v. Halstead, 10 Wh. 51; 
Boyle v. Zacharie, 6 Pet. 648. 

13 Massingill v. Downs, 7 How. 760; Carroll v. Wat- 
kins, 1 Abb. (U. S.) 474; Lyman Ventilating, ete. 
Go. v. Southard, 12 Blatchf. 405. 

14 Conrad vy. Atlantic Ins. Go., 1 Pet. 453; Cropsey 
v. Crandall, 2 Blatchf. 341; United States v. Duncan, 
12 Ill. 523; Byers v. Fowler, 7 Hag. 218. 





ther. And since the United States statutes¥ 
provide that in States divided into two or 
more districts writs of execution issued upon 
judgments or decrees had in the courts of one 
district, may run and be executed in any part 
of the State, it seems that the same reasoning 
upon which the Federal courts found their re- 
fusal to limit the lien to counties in which the 
judgment is entered or a transcript filed, 
would exterd it throughout the State in such 
cases.'6 It is perhaps safest, however, for 
the judgment-creditor to have his judgment 
entered in the district where the property lies. 
It seems that the time from which the lien 
dates is fixed by the State law.!” And in 
Clements v. Berry,!5 it was held that if the 
State law be that the lien dates from the first 
day of the term at which the judgment is 
rendered, an assignment for the benefit of 
creditors recorded on the first day of the 
term will not prevail over a judgment had 
during the term, though the assignment deed 
be filed for record before the hour that court 
convenes on the first day; the court refused 
to recognize a fraction of a day in that case. 
Judgments and decrees in Federal courts 
cease to be lens inthe same manner and at 
like periods as those in State courts.1% De- 
crees in courts of admiralty are liens in the 
same manner as judgments at law and de- 
crees of equity.7° E. G. Tarvor. 
Kansas City, Mo. 


15 Rey. Stats. (1878), 2d ed. sec. 985, 

16 Shrew v. Jones, 2 McL. 78; Sellars v. Corwin, & 
Ohio, 399; Roads v. Symmes, 1 Ohio, 281. 

17 Jeffrey v. Moran, 11 Otto, 285; Bank of Cleveland 
v. Sturges, 2 McL. 341; 8. C., 3 McL. 140. 

18 11 How., 167. 

19 Rey. Stats. U. S. 1878, sec. 967; Ward v. Cham- 
berlain, 2 Black. 480; Wiliiams v. Benedict, 8 Hew. 
107; Chouteau v. Nuckolis, 20 Mo. 442. 

2 Ward v. Chamberlain, 2 Black, 430. 





DOES CONSTRUCTION CONSTRUE. 





The construction put recently upon a will,* 
though apparently quite satisfactory to the 
august tribunal from which it emanates, does 
not seem so entirely correct to the casual ob- 
server, and the doubt increases as he more 
closely examines. While the Supreme Court is 
undoubtedly correct in its views of the rules 


1 Giles v. Little, U.S. §. C. 14 Cent. L. J. 161 
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of construction, and in the force which it at- 
taches to the surrounding circumstances, yet 
the result reached in the court below does 
seem more fully in consonance with the tes- 
tator’s real intention than does the decision 
above. 

A few suggestions concerning this will may 
not be entirely devoid of interest to the read- 
ers of the Journat and the profession in gen- 
eral. 

The testator, it seems, knew himself to be 
worth, when making his will, some $958 in 
personal and $5,000 in real property. He 
knew his wife to be worth in her own right 
some $10,000, and their six children, all 
minors, and some very young, to have no 
property ; nevertheless, he gives all his prop- 
erty to his wife (as long as she should remain 
a widow), which is indisputable proof of the 
following propositions: Ist. He had confi- 
dence in her integrity and economy; 2, and 
in her ability (knowing, of course, that she 
was also taking care of her own $10,000); 3, 
he supposed that her natural affection for 
her children would prompt her to save the 
principal for them, and to expend upon them 
a reasonable amount of the income of the es- 
tate—otherwise he would have given express 
direction to that effect, knowing, as he did, 
their poverty. Ht will be seen, next, that he 
gave her ‘‘full power, right and authority,’’ 
words about as emphatic as could be used, 
and meant, evidently, that she should stand 
in the same relation to the property after his 
death as he did during his life. But for what 
purpose? Why, of course, ‘‘to dispose of 
the same as to her shall seem meet and prop- 
er.’ He foresaw the vicissitudes in store 
for her and her children during their long 
minority. It might become advisable to sell, 
and to invest the proceeds in a more profita- 
ble, or less troublesome, manner, or to sell 
out entirely and remove perhaps, in which 
case it would be a grievous burden to own 
and watch real estate from a distance, or an 
expensive mutter to go through all the ma- 
chinery of partition, guardianship, etc., to 
sell under the statute. This view does not 
conflict in the slightest with the condition 
expressed in the will to the effect that she 
should have the property only as long as re- 
maining a widow. As before stated, he had 
confidence in her integrity, economy, ability 
and maternal affection; hence, he well knew 





that no matter what she did with the prop- 
erty the proceeds would exist in some shape 
at the time of her second marriage (in case 
she married), and that then and there the 
line should be drawn, her power should cease, 
and anything in her hands coming either di- 
rectly or indirectly from his estate should 
vest in the children. 

On the other hand, the construction ren- 
dered by the learned Supreme Court does ex- 
hibit some curious features. The opinion 
explains that when testator gives ‘‘full power, 
etc., to dispose of, etc.,’’ it means (so far as 
the real estate is concerned) full power to 
dispose of her life estate. But it need 
scarcely be stated that she had the right 
anyway to dispose of her life estate without 
a word to that effect being written in the 
will, would the court have us believe that the 
man meant to will thus; ‘‘with full power, 
right and authority to dispose of whatever 
she has the right to dispose of’’ 

It may be said that she had no right to 
dispose of the personalty without these express 
words, and therefore they were inserted, but 
it required no such clause to authorize her to 
dispose of the personalty, for she would have 
had the right to do so had the will merely 
been thus: ‘I give her the personalty to be 
hers so long as she shall remain my widow, 
and if she marry, then whatever may re- 
main,’’ etc., etc. Under such a will she 
could have used the income of the person- 
alty, and could have entirely used up such 
articles as become worthless by use (for a 
life-tenant of personalty has that right), and 
she could also have changed the form and 
manner of investment (for a life-tenant has 
not only that right, but also that duty); in 
brief, she could have disposed of it in any 
manner, except to squander the principal, 
but that, as we have seen at the outset, is 
something her husband never expected she 
would do. 

Again, let us see. He has given her both 
the realty and personalty, ‘‘the same to re- 
main and be hers,’’ with full power, etc., to 
dispose of ‘‘the same;’’ so it can be seen 
that he had both in mind throughout; and, 
at the last, when he came to the disposition 
clause, if he had then meant only to include 
the personalty, he would very simply have 
said, ‘‘with full power to dispose of the per- 
sonalty.’’ It seems incredible that he could 
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have meant this disposition clause to refer 
only to the personalty; it was insignificant ; 
the inventory was only $958, probably most 
of it of such a nature as would become grad- 
ually worthless by ordinary use; perhaps 
elothes, furniture, etc. ; mayhap a horse or a 
cow; why, then, make such a fuss over it, 
and use the very emphatic words, ‘‘full pow- 
er, “ight and authority?’’ No; those words 
were used when his mind was on the very im- 
portant item of real estate, worth over §5,- 
000. He commences with it in mind, and, 
by the use of the word ‘‘same,’’ carries it 
throughout. This was a very important 
item, and he uses the most emphatic language 
when thinking of it. But, again, ‘‘to dispose 
of,’’ means, in ordinary language, ‘‘to sell,”’ 
and there is no dispute that it means so in 
this wilt. The Supreme Court admits that, 
but says it meant to sell only the life estate. 

The opinion of the circuit court does not 
appear to be anywhere reported, but it evi- 
dently was of the view that the will meant 
just as if it had been written in the following 
form, in which the italicised insertions would 
help to show the exact intention: ‘‘I give and 
bequeath (to my wife) all my estate, real and 
personal, of which I may die seized, the same 
to remain and he hers, with full power, right 
rand authority to dispose of the same, as to 
her shall seem meet and proper,”’ to sell, i 
deemed advisable, the realty as well as the 
personalty, to invest the proceeds in the man- 
ner thought best, ‘‘so long as she shall remain 
my widow; upon the express condition, that, 
if she shall marry again, then itis my will 
that all of the estate herein bequeathed, or 
whatever may remain,’’ and in whatever 
shape it may be, whether in the same us I left, 
or proceeds of sules of such, should “go to 
my surviving children.’’ 2 This, evidently, 
was the man’s intention, and carrying it out 
would have been no loss to the children, for 
they would have, or should have, obtained a 
$5,000 property, either in lard, or in proceeds 
of land; an?, if they did not, then it must 
be through some fault of their mother, in 
whom, however, testator seemed to have the 
utmost confidence, and for whose fault the 
dona fide purchasers from her should not be 


made to suffer. 


2 Under such a will, her deed at private sale would 
be good. Buckingham v. Wesson, 54 Miss. 526. 
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While it is undoubtedly true that she had 
only a life estate, or, rather, one determina- 
ble upon her marriage, as stated by the 
learned court, yet it does certainly seem that 
she also possessed fully the power to change 
the nature and condition of the property in 
her hands—to convert the realty into person- 
alty, and vice versa, or consume it entirely, 
and that the children could only obtain such 
as she had remaining actually in her hands, 
or under her control, at the time of her sec- 
ond marriage. A. J. Hmscuat. 
Davenport, lowa. 








CORPORATIONS — UNAUTHORIZED STOCK 
—RIGHTS AND LIABILITIES OF HOLDERS. 





SCOVILL v. THAYER. 





Supreme Court of the United States, October Term, 
1881. 


1. When the amount of the capital stock of an in- 
cerporated company is limited by its charter, all stock 
issued in excess of the limit is unauthorized and void. 


2. A holder of such unauthorized stock is not enti- 
tled to any of the rights, or subject to any of the lia- 
bilities, of a holder of authorized stock. 


3. Holders of such unauthorized stock are not es- 
topped to set up its invalidity asa defense to an ac- 
tion in the interest of creditors brought against them, 
to recover the Dalance unpaid thereon, by the fact 
that they attended the meeting at which it was voted 
to issue the same, or that they received and held cer- 
tificates therefor. or that the officers and agents of the 
company represented its capital to be equal to the 
amount of both its authorized and unauthorized 
stock. 


4. When the company which has issued stock be- 
yond the limit prescribed by its charter has been ad- 
judicated bankrupt, the holders of the unauthorized 
stock are not entitled to have money paid thereon ap- 
plied as credit on the unpaid balance due on the au- 
thorized stock held by them. 


5. Subscribers to the stock of an incorporated com- 
pany paid twenty per cent, on their shares, and it 
was agreed between’ them and the company that vo 
further assessments should be made thereon, and cer- 
tificates for full-paid shares were issued to them. The 
company was adjudicated bankrupt, and it became 
necessary to assess the unpaid stock to satisfy claims 
of creditors of the company. Held, 1. That the 
agreement between the company and its stockholders 
was in equity void as to creditors. 2. That before an 
action at law could be maintained by the assignee in 
bankruptcy against a stockholder to recover upon his 
unpaid subscription of stock, some proceeding in the 
interest of creditors in a court of competent jurisdic- 
tion, to set aside the agreement between the stock- 
holders and the company, and to make an asse:sment 
upon such unpaid stock, were necessary. 3. That 
until such order of the court, and assessment, or some 
authorized demand upon the stockholder to pay the 
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balance due on the stock, no cause of action accrued 
against him in favor of the assignees, and the limita- 
tion prescribed by the second section of the bankrupt 
did uot begin to run in his favor. 


Im error to the Circuit Court of the United 
States for the District of Massachusetts. 

On November 25, 1870, the Fort Scott Coal and 
Mining Company was organized as a corporate 
body under the general laws of the State of Kan- 
sas, with a capital stock of one hundred thousand 
dollars. According to the laws of that State any 
eorporation might increase its capital stock to any 
amount not exceeding double its authorized cap- 
ital. Under the provision of this law the corpo- 
ration, on April 19, 1871, increased its capital 
stoek from one hundred thousand to two hundred 
thousand dollars. On October 16, 1872, the cor- 
poration attempted, by taking the steps required 


“by law for the lawful increase of stock, to in- 


crease its capital stock to three hundred thousand 
dollars, and on December 21, 1872, to make a 
further increase of one hundred thousand dol- 
lars. The nominal capital was thus raised to the 
sum of four hundred thousand dollars. 

BWathaniel Thayer, the defendant in error, who 
was a holder of shares in the company, attended 
by proxy the meetings of the stockholders at 
which the third and fourth issues of stock were 
voted. After this attempted increase of the stock 
the officers and agents of the company, by adver- 
tisements, bill-heads and verbally,represented that 
its eapital stock was four hundred thousand dol- 
jars. Thayer was the holder of two hundred and 
eighty-five shares of the first two issues of stock. 
On two hundred of these shares he had paid to the 
company twenty dollars per share, and en the re- 
maining eighty-five he had paid forty dollars per 
share. He was also the holder of five hundred 
and eighty-five shares of the third and fourth is- 
sues, upon which he had paid the company fifty 
dollars per share. No other payments were ever 
made by him on his shares of stock. 

The other stockholders paid the same amounts 
on the shares of stock of the several issues held 
by them respectively. By agreement made at the 
date of the several issues of stock the amounts 
paid thereon were credited to the subscribers, and 
the balance unpaid credited by ‘‘discount,” and 
certificates as for full-paid shares were delivered 
to the subscribers, and the stock account between 
the company and them balanced by such ‘‘dis- 
count.”’ 

On April 2, 1874, a petition in bankruptcy was 
filed against said company in the United States 
District Court for the District of Kansas; on April 
11 the company was adjudicated a bankrupt, and 
on April 29, the plaintiffs in error were appointed 
its assignees. On March 31, 1876, the assignees 
filed their petition in the bankruptcy court, 
wherein they prayed for an order of the court di- 
recting them to make an assessment and call 
upon the unpaid stock of the company for the 
purpose of paying its debts. In their petition the 





assignees represented as follows: ‘‘At the date of 
adjudication in bankruptcy the affairs of said 
company were in a very embarrassed and compli- 
cated condition, and much time has been neces- 
sarily consumed and considerable expense in- 
curred in opposing claims attempted to be estab- 
lished in said bankrupt court for failures on the 
part of said company to cemply with contracts 
made by it. Many fraudulent claims for large 
amounts have been filed against said bankrupt, 
requiring time to oppose and defeat, which have 
been defeated, The litigated claims are now re- 
duced to a small number, not covering more than 
ten thousand six hundred and one dollars and 
eighty cents. The property of the cempany on 
hand at the date of adjudication in bankruptey 
has been disposed of as rapidly as seemed condu- 
Ccive to the interests of all concerned. The sale of 
a portion of the real estate has been delayed im 
the hope that the demand for Jand would increase. 
and your petitioners realize something out of it 
for the benefit of the creditors. Your petitioners 
believe, however, that any further delay in the 
disposal of the bankrupt’s property would not be 
advantageous. ‘Your petitioners had intended 
before making this application to have fully closed 
up the contest over litigated claims, disposed of 
assets of the company, and collected all its bills 
receivable, but find it is impossible to accomplish 
it without a longer postponement than is conve- 
nient or expedient.” The petition further averred 
that ‘‘the amount of the liabilities of the bankrupt 
over and above the assets is $124,684, while the 
amount yet due and unpaid on the stock held and 
owned by said stockholders is $222,650.”” 

& By an amendment to their petition, the as- 
signees represented as follows: ‘‘ That an agsess- 
ment of seventy-six per cent. upon the par value 
of each share of stock of said company, if cred- 
ited with the amount paid each stockholder here- 
tofore, would equalize the burden upon the stoek- 
holders, and also bring into the hands ef your pe- 
tilioners a sufficient amount to pay the debts of 
the company.’’ Upon the filing of this petition, 
the court made an order that al] the stockholders 
of the bankrupt company show cause on April 21, 
1876, why the assessment and call prayed for in 
said petitien should not be made, and that the as- 
signees cause a copy of the order to show cause to 
be mailed to each stockholder at his usual place 
of residence and address, and also give notice by 
publication in the Ft. Scott Daily Monitor, for at 
least ten days before the said April 21, 1876. By 
order of the court,the hearing of the rule was 
postponed to June 10, 1876. R. &. Watson, a 
steckholder, had in the meantime filed exceptions 
to the rule, on behalf of himself and all other 
stockholders desiring to avail themselves thereof. 
On the date last named, the petition and amended 
petition of the assignees, and the exceptions there- 
to, came on for hearing, whereupon the court 
overruled the exceptions, and decreed that an as- 
sessment and call be made upon the stock of the 
the company ©1 seventy-six per cent., upon which 
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should be credited to each stoekholder any sum 
so assessed should be paid on or before August 1, 
1876, and in default ef payment, the assignees 
were directed to sue for and collect the same. On 
July 17, 1876, the assignees made an assessment 
and call upon the stockholders as authorized by 
the order and decree of the district court, and 
gave notice thereof to the stockholders, but before 
the assessment could be collected Watson, the 
stoekhelder before mentioned, filed with the cir- 
cuit judge a petition for the reversal of the order 
and decree of the district court authorizing the 
assessment and call. It does not appear from the 
record upon what day this petition was filed. But 
on December 4, 1876, the decision of the circuit 
judge thereon was transmitted to the district court. 
The circuit judge affirmed the decree of the dis- 
trict court, ‘‘with this modification: that the said 
distriet court enter an order allowing each stock- 
holder of said bankrupt company who shall 
pay the amount of said assessment on his stock 
in ninety days from this twenty-ninth day of No- 
vember, 1876,a credit on his or her propor- 
tion of the amount so assessessed as was included 
in said assessment for the purpose of paying the 
costs of enforcing by suit the collection of said 
assessment.’’ The district court, on December 4, 
1876, entered a decree in conformity with the or- 
der of the circuit judge. Thayer, the defendant 
in error, having failed to pay within the time lim- 
ited by the court, the assessmant made upon him 
on account of his stock, although served with no- 
tice to do so, the assignees,on April 9, 1877, 
brought against him,in the Circuit Court of the 
United States for the District of Massachusetts, 
an action at law to recover the sum of $27,160, 
which was the amount of his assessment on his 
unpaid stock. The declaration alleged, in sub- 
stance, the facts above cited’ The defendant in 
error filed two pleas, the first of which was a gen- 
eral denial of the allegations of the declaration, 
and the second set up the statute of limitations of 
two years, prescribed by section 2 of the bank- 
rupt act, and now embodied in the Revised Stat- 
utes as section 5,057. The case was submitted to 
the circuit court upon an agreed statement of 
facts, a jury having been waived. The court 
found for the defendant, holding, in an opinion 
which appears in the record, that the cause of ac- 
tion was barred by the limitation of two years 
pleaded. Judgment was, therefore, rendered for 
the defendant. The plaintiffs below having 
brought the case here by writ of error, insist that 
the judgment of the circuit court should be re- 
versed, assigning as error the ruling of the court 
upon the statute of limitations and the rendition 
of the judgment for defendant. 

J. KE. McKeigham and A. A. Ramsey, for plaint- 
iff; Sidney Bartlett and Russell & Putnam, for de- 
fendant. 

Mr. Justice Woops delivered the opinion of 
the court: 

The averments made in the declaration were 
substantially supported by the agreed facts, and 





there should have been judgment thereon for the 
plaintiffs in error unless, upon the faets as dis- 
clesed, they were shown not to be entitled to a 
recovery on the merits, or unless the statute of 
limitations was a bar to the action. 

The defendant in error insists, first, that the 
third and fourth issues of stock, which were made 
after the limit had been reached, within which 
the amount of capital stock of the company was 
restricted by the laws of Kansas, were absolutely 
void, and no assessment could be made on them 
which he was bound to pay; secondly, that the 
sums voluntarily paid by him upon his void stock 
should be applied to the balance due on his valid 
stock, and that when so applied they would fully 
satisfy the assessment thereon; and, thirdly, that 
in any event the facts sustained the plea of the 
statute of limitations. We shall consider these 
contentions in the order stated. 

The Constitution of Kansas forbids special char- 
ters. Art. 12. sec. 1. All corporations in that 
State are, therefore, organized under general 
laws. The Fort Scott Coal & Mining Company 
was organized under the general law of the State, 
which, with its articles of incorporation, required 
by the law to be filed with the Secretary of State, 
constituted its charter. By the articles of ineor- 
poration the original stock of the company was 
fixed at $100,000. Chapter 23, sec. 14, of the 
Statutes of Kansas, provides that ‘“‘any incorpo- 
ration may increase its capital stock to any 
amount not exceeding double the amount of their 
authorized capital.’’ The second issue increased 
the stock of the company to $200,000, which was 
the limit prescribed by its charter. The question. 
therefore, is, whether the stock of the third and 
fourth issues, by which the aggregate amount wae 
raised to $400,000. is, or is not, void. As agen- 
eral rule corporations can have and exercise only 
such powers as are expressly imposed on them by 
the act of incorporation, and such implied pow- 
ers as are necessary to enable them to perform 
their prescribed duties. Fertilizer Company v. 
Hyde Park, 97 U. S. 650; Solomons v. Laing, 12 
Beav. 339; Eastern Counties Ry. v. Hawkes. 5 H. 
L. Cas. 348. And it is well settled that a corpo- 
ration has no implied power to change the amount 
of its capital as prescribed in its charter, and that 
all attempts to do so are void. Mechanics’ Bank 
v. New York, ete. R. Co., 138 N. Y. 599; New 
York, ete. R. Co. v. Schuyler, 34 N. Y.30; R. Co. 
v. Allerton, 18 Wall. 233; Stace & Worth’s Case, 
Law Rep. 4 Ch. 685, note. In this case the at- 
tempt to increase the stock of the company be- 
yond the limit fixed by its charter was ultra vires. 
The stock itself was, therefore, void. It confer- 
red on the holders no rights, and subjected them 
to no liabilities. If the stock of the first and sec- 
ond issues had been held by ene set of holders 
and the stock of the third and fourth by another, 
in a contest between them, the latter would have 
been excluded from all participation in the man- 
agement of the company or its profits. To de- 
cide that the holders of stock issued ultra vires 
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have the same rights as the holders of authorized 
stock, is to ignore and override the limitations 
and prohibitations of the charter. We think it 
follows that if the holder of such spurious stock 
has none of the rights, he can not be subjected to 
the liabilities of a holder of genuine stock. His 
contract to pay for spurious shares is without con- 
sideration, and can not be enforced. It is insist- 
ed, however, that the defendant, in error having 
attended by proxy the meetings at which the in- 
crease of the stock of the company beyond the 
limit imposed by law was voted for, and having 
received certificates for the stock thus voted for, 
and after such increase the company by its agents 
having held itself out as possessing a capital of 
$400,000, and invited and obtained credit on the 
faith of such representations, and he is now es- 
topped from denying the validity of the stock and 
his obligation to pay for it in full. 

We think the defendant in error is not estopped 
to set up the nullity of the unauthorized stock. 
It is true that it has been held by this court that a 
stockholder can not set up informalities in the fs- 
sue of stock which the corporation had the power 
to create. Upton v. Tribileock, 91 U. S. 45; 
Chubb vy. Upton, 95 U. S. 665; Pullman v. Upton, 
96 U.S. 328. But those were cases where the in- 
crease of the stock was authorized by law. The 
increase itself was legal and within the power 
of the corporation, but there were simply infor- 
malities in the steps taken to effect the increase. 
These, it was held, were cured by the acts and 
acquiescenee of the defendant. But here, the 
corporation being absolutely without power to in- 
crease its stock above a certain limit, no acquies- 
cence of the shareholder can give it validity or 
bind him or the corporation. ‘A distinction 
must be made between shares which the company 
had no power to issue and shares which the com- 
pany had power to issue, although not in the 
manner in which or upon the terms upon which 
they have been issued. ‘The holders of shares 
which the company has no power to issue, in 
truth had nothing at all and are not contribu- 
tors."’ 2 Lindley on Partnership, 138; and see 
Lathrop v. Kneeland, 46 Barb. 432; Mackley’s 
Case, L. R. 1 Ch. 247. In Stace and Worth‘s 
Case (L. R. 4 Ch. 682, note), it appeared that 
there was an agreement for the amalgamation of 
the London Northern Insurance Corporation an1 
the Life Investment Mortgage Insurance Com- 
pany, the two corporations to be formed into one, 
under the name of the corporation first men- 
tioned. The corporation was to issue shares in 
exchange for those held in the company, and the 
amalgamated board was to consist of the five di- 
rectors of the corporation and of seven directors 
of the company to be selected by themselves. 
After the amalgamation Stace and Worth, it was 
alleged, received and accepted certificates for 
shares inthe corporation in exchange for their 
shares in the company, and they, with five others, 
were appointed directors of the corporation. Af- 
erwards aresolution was passed for voluntarily 
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winding up the corporation, and the names of 
Stace and Worth were placed upon the list of con- 
tributors. An application was made to Vice- 
Chancellor James to have their names removed 
from the list, who, after hearing the case argued, 
directed their names to be removed. This was 
done on the ground that the agreement for amal- 
gamation was beyond the powers of the corpora- 
tion, and, therefore, void. In giving the reasons 
for his decision, Vice-Chancellor James said: ‘It 
is, however, contended that, notwithstanding the 
agreement itself was ultra vires and void, yet there 
are personal acts and things personally affecting 
these two gentlemen which render them still lia- 
ble as shareholders.’’ These were the acceptance 
of shares by Stace and Worth, the fact that their 
names appeared onthe register of shareholders, 
and that they had set as directors of the corpora- 
tion after the attempted amalgamation. But the 
vice-chancellor declared: ‘This was a void agree- 
ment with a void acting upon it, a void recogni- 
tion, and a void ratification by the acts which 
have been mentioned. It comes to an aggregate 
of nothings, and that aggregate of nothings is all 
that there is to fix those gentlemen on the list of 
stockholders.’’ So in Zabriskie v. Cleveland, etc. 
R. Co., 23 How, 381, this court, after holding the 
railroad company to be liable on certain bonds 
which, it was alleged, had been indorsed by the 
directors without lawful authority, added, 
“This principle does not impugn ‘the doc- 
trine that a corporation can not vary from 
the object of its creation, and that persons deal- 
ing with a company must take notice of whatever 
is contained in the law of its organization.”’ Up- 
on the principles stated in these authorities, we 
are of opinion that the defendant in error is not 
estopped by any acts of his, to assert the invalid- 
ity of the stock issued in excess of the limit au- 
thorized by the charter, and to deny his liability 
thereon. It would seem to follow that if he is 
not estopped by his own acts, he is not by the acts 
of the agents of the Fort Scott Coal and Mining 
Company, in representing the company, by ad- 
vertisements and otherwise, as having a capital of 
$400,000. The officers of the company had no au- 
thority to make these representations, and the 
public no right to trust them. Persons dealing 
with the managers of a corporation must take no- 
tice of the limitations imposed upon their author- 
ity by the act of incorporation. Zabriskie v. 
Cleveland, etc. R. Co., ubi supra. The laws se- 
cured to the public and the creditors an infallible 
mode of ascertaining the real capital of the com- 
pany. They were bound to know that the law 
permitted no such increase of its capital stock as 
the company had attemptdd to make, and that 
any representation that it had been made was 
false. As forcibly suggested by counsel for de- 
fendant in error, if any creditor has been de- 
frauded by misrepresentation of the real capital 
of the company, ke has his remedy in an action of 
tort against all who participated in the fraud. 
But the wrong done to him can not entitle th 
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entire body of creditors who have not suffered 
from the alleged fraud, to recover of the entire 
body of stockholders who have taken no part in 
it. We are of opinion, therefore, that the de- 
ferndant in error is not estopped either by his own 
acts or the acts of the agents and officers of the 
company to allege the nullity of the over-issue 
atock, and that he is not liable to an assessment 
on such void stock. 

The ‘next question for our consideration is 
whether the defendant in error is entitled to off- 
set against his liability to pay the sum due on his 
valid stock, the money paid on his void stock. It 
is a general rule that a holder of claims against 
an tnsolvent corporation can not set them off 
against his liability to assessment on his stock in 
the corporation in a suit by an assignee in bank- 
ruptcy. Sawyer v. Hoag, 17 Wali. 610; Upton v. 
Sawyer, 91 U.S. 56: Scammuon v. Kimball, 92 U. 
S. 362; County of Morgan v. Allen, 103 U.S. 498. 
The ground upon which this rule stands, is thus 
stated by Mr. Justice Miller in Sawyer v. Hoag: 
‘*The debt which the appellant owed for his stock 
was a trust fund devoted to the payment of all 
the creditors of the company. As soon as the 
company became insolvent, and this fact became 
known to the appellant, the right of set-off for an 
ordinary debt to its full amount ceased. It be- 
came a fund belonging in equity to all its credit- 
ors, and could not be appropriated by the debter 
to the exclusive payment of his own claim.”’ The 
defendant in error seeks to avoid the application 
of this rule to his case, on the ground that the 
real capital of the company was only $200,000, 
and this constituted the trust fund for the security 
of the debts of the company; that all the money 
that had been paid in as capital stock had been 
paid into that fund, and that the party paying any 
money to that fund, was entitled to credit upon 
his dues thereto. We can not assent to this view. 
The defendant in error was as much bound to 
know the limits of the charter of the company in 
which he was a stockholder, as the public or cred- 
itors of the company. He knew, therefore, that 
all stock issued beyond the limit fixed by the 
charter was absolutely void. When he paid in his 
money on the void stock, he knew that he was 
not paying it on the valid stock, and he is pre- 
sumed to have known that it was net a good pay- 
ment on the valid stock. The company had no 
right to apply it on the valid stock, without his 
direction. He never directed such application, 
and it remained in the possession of the company 
until the rights of the assignees in bankruptcy at- 
tached. Tosay that it was a contribution to the 
trust fund devoted to the payment of the creditors 
of the company is an entire misapprehension. It 
could not be such contribution unless it were a 
payment on the sto’k of the company, and this 
we have seen was no the case. No call had been 
made by the company for payment on the valid 
stock, to which the _ mounts paid on the void 
stock could be said t» apply. No call could have 
been made by the coy pany under its agreement 





with the eteckholders, unless to pay its creditors, 
and it does not appear that when the payments 
were made the company had any creditors. It 
was a voluntary payment for the benefit of the 
company, and tended to increase the value of the 
of the authorized stock. In that way the stock- 
holder got the benefit of it. There is no rule of 
law or equity which entitles him, in a contest be- 
tween himself and a creditor of the company, 
either to receive a credit for it on his unpaid stock, 
or to have it repaid to him pro rata out of the as- 
sets of the company. We are of opinion, there- 
fore, that it could not be offset against the money 
due on the valid stock held by him. 

We are next to consider whether, upon the facts 
as disclosed by the record, the defense of the stat- 
ute of limitations should have been sustained. The 
precise question with which we have to deal is, 
when would this action at law, brought by the as- 
signees of the bankrupt company against a stock- 
holder to recover a part of the balance due on his 
stock, be barred by the statute? This will depend 
on the answer to tne question, when did the cause 
of action accrue tothe assignees? In other words, 
when could they have commenced this action 
against this defendant to recover the amount due 
on his stock? Wilcox v. Plummer’s Ex’rs, 4 Pet. 
172; Amy v. Dubuque, 98 U.S. 470. The stock 
held by the defendant in error was evidenced by 
certificates of full-paid shares. It is conceded to 
have been the contract between him and the com- 
pany that he should never be called upon to pay 
any further assessments upon it. The same con- 
tract was made with all the other shareholders, 
and the fact was known toall. As between them 
and the company this was a perfectly valid agree- 
ment. It was not forbidden by the charter of the 
company or by any law or public policy, and be- 
tween the company and its stockholders was just 
as binding as if it had been expressly authorized 
by the charter. If the company, for the purpose 
of increasing its business, had called upen the 
stockholders to pay up that part of their stock 
which had been satisfied *‘by discount,’’ accord- 
ing to their contract the stockholders could have 
successfully resisted such a demand. No suit 
could have been maintained by the company to 
collect the unpaid stock for such a purpose. The 
shares were issued as full paid, on a fair under- 
standing, and that bound the company. In fact, 
it has been held in recent English cases that not 
only is the company, but its creditors also, bound 
by such a contract. Waterhouse v. Jamieson, L. 
R. 2 H. L., see. 29; Ez parte Currie, 3 De G., J. & 
S. 367; Carling’s Case, 1 Ch. Div. 115. But the 
doctrine of this court is, that such a contract, 
though binding on the company, is a fraud in law 
on its creditors, which they could set aside; that 
when their rights intervene and to satisfy their 
claims the stockholders could be required to pay 
their stock in full. Sawyer v. Hoag, 17 Wall. 610; 
New Albany v. Burke, 11 Wall. 96; Burke v. 
Smith, 16 Wall.390. The reason is, that the stock 
subscribed is considered in equity as a trust fund 








312 


THE CENTRAL LAW JOURNAL. 








for the payment of creditors. Wood v. Dumner, 
2 Mason, 308; Mumma yv. Potomac Co., 8 Pet. 
236; Ogilvie v. Knox. Ins. Ce., 22 How. 387; Saw- 
yer v. Hoag, uhbi supra. It is so held out to the 
public, who have no means of knowing the pri- 
vate contracts made between the corporation and 
its stockholders. The creditor has, therefore, the 
right to presume that the stock subscribed has 
been or wiil be paid up, and if it is not, a court of 
equity will at his instance require it to be paid. 
In this case the managers and agents of the bank- 
rapt company had in effect represented to the 
public that all its capital stock had been sub- 
reribed for and had had been or would be paid in 
fall. Considered, tnerefore, in the view of a 
eourt of equity, the contract between the compa- 
ny and its stockholders was this, namely: that the 
stoekholders should pay, say, for example, twen- 
ty dollars per share on their stock, and no more, 
unless it became necessary to pay more to satisfy 
the ereditors of the company; and when the ne- 


eessity arose and the amount required was ascer- 


tained, then to make such additional payment on 
the stock as the satisfaction of the claims of cred- 
itors required. When the company was adjudi- 
eated a bankrupt, the assignees were bound by 
this centract, thus equitably construed. Their du- 
ty wae to collect a sufficientsum upon the unpaid 
stock which, with the other assets of the compa- 
ny, would be sufficient to satisfy the company’s 
ereditors. ‘They were authorized to collect no 
more. If it should turn out that the other assets 
were sufficient, no action would lie against the 
stockholder for the balance due on his stock. For 
if in a bankruptey proceeding any surplus re- 
mained after payment of debts, it would go to the 
eompany, and not to the stockholders. And we 
have seen the company in this case would have 
no right toany surplus. 

The question for solution is, therefore, when, 
under the facts of this case, did the cause of ac- 
tion accrue against the defendant in error? Cer- 
tainly not until it became his duty to pay according 
to the terms of his contract or according to law. 
It is well settled that when stock is subscribed to 
be paid upon call of the company, and the compa- 
ny refuses or neglects to make the call, a court of 
equity my itself make the call, if the interests of 
the creditors require it. The court will do what 
it is the duty of the company to do. Curry v. 
Woodward, 53 Ala. 371; Robinson v. Bank of 
Darien, 18 Ga. 65; Ward v. Griswoldville, Man. 
Oo., 16 Conn. 601. But under such circumstances, 
before there is any obligation upon the stockhold- 
er to pay without an assessment and call by the 
company. there must be some order of a court of 
eompetent jurisdiction, or, at the very least, some 
authorized demand upon him for payment. And 
it is clear the statute of limitations does not begin 
to ran in his favor until such order or demand. 
Vanhook v. Whitlock, 3 Paige (Ch.), 409; Sales- 
bury v. Black’s Adm’r,6 Har. & J. (Md.) 293; 
Sinkler v. Indiana, etc. Turnpike Co.,3 Penn. 149; 
Walter v. Walter, 1 Whait. (Penn.) 292; Quigg v. 





Killeridge, 18 N. H. 137; Nimmo v. Walker, 14 
La. An. 581. In this case there was no obligation 
resting on the stockholder to pay at all untilsome 
authorized demand in behalf of creditors was 
made for payment. The defendant in error owed 
the creditors nothing, and he owed the company 
nothing gave such unpaid portion of his steck as 
might be necessary to satisfy the claims of the 
creditors. Upon the bankruptcy of the company 
his obligation was to pay the assignees, upon de- 
mand, such amount upon his unpaid stock as 
would be sufficient, with the other assets of the 
company, to pay its debts. He was under no ob- 
ligation to pay any more,and he was under no 
obligation to pay anything until the amount 
necessary for him to pay was at least ap- 
proximately ascertained. Until then his ob- 
ligation to pay did not become complete. But 
not only was it necessary that the amount re- 
quired to satisfy creditors should be ascertained, 
but that the agreement between the company and 
the stockholder to the effect that the latter should 
not be required to make any further payments on 
his steck, should be set aside as in fraud of cred- 
itors. No action at law would lie to recover the 
wnpaid balance due on the stock until this was 
done. The proceeding for an assessment in the 
bankruptcy court was, in effect, a proceeding to 
accomplish two purposes: first, to set aside the 
contract between the company and the stockhold- 
er; and, second, to fix the amount which the 
stockholder should be required to pay. Until 
these things were done tie cause of action against 
the stockholder did not accrue, although his pri- 
mary obligation was assumed at the time when he 
subscribed the stock. Lt appears from the petition 
of the assignees, plaintiffs in error, for an assess- 
ment upon the stock of the bankrupt company, 
that they had used due diligence to ascertain what 
additional payments on the stock would be re- 
quired to pay off the claims of creditors; that at 
as early atime as possible they applied to the 
court for an order Cirecting that the stockholders 
should pay a partof the amount due on their 
shares of stock and assessing the stock therefor: 
that the order was made accordingly, and within 
five months thereafter this action at law was be- 
gun to enforce its payment. 

If, therefore, the right to bring this suit did not 
accrue to the assignees until the assessment was 
made upon the stock by the court and the stock- 
holders required to pay it, the action was brought 
long before the limitation of the statute could 
bar it. All the delay which has ocourred 
has been caused by the proceedings of the 
assignees, taken for the benefit of the stock- 
holders, in order that they might not be subjected 
te unnecessary and onerous exactions. The lapse 
of time between the filing of the petition for the 
assessment and the decree of the bankruptcy 
court thereen is chargeable to continuances made 
by order of the court and to the opposition of 
the stockholder referred to. It does not lie in 
the mouth of defendant inerror to say that while 
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the steps necessary to fix his liability and limit its 
amount were being taken, the bar of the statute 
has intervened and cut off his liability altogether. 
The eases cited by the defendant in error to sus- 
tain his contention that the cause of action ac- 
erued to the assignees in bankruptcy at the time 
of their appointment, are clearly distinguishable 
from this. In Terry v. Tubman (92 U.S. 156), 
the suit was by a billholder of an insolvent bank 
against a stockholder to enforce the individual 
liability of the latter to pay the bills of the bank 
held by the former. The court decided that the 
ease was not so much like that of the guarantee 
of the collection of a debt, where a previous pro- 
eeeding against the principal is implied, as it was 
like a guarantee of payment where resort may be 
had at once to the guarantor, without a previous 
proeeeding against the principal. The conclusion 
of the court, therefore, was, that the cause of ac- 
tion in favor of the billholder arose against the 
stockholder when the bank ceased to redeem its 
notes and became notoriously and continuously 
insolvent. Itis clear that this authority has no 
application to the questionin hand. The case of 
Terry v. Anderson (95 U. S. 628), also relied on 
by defendant in error, was a suit in equity to en- 
force the individual liability of the stockholders 
of a bank, and to collect unpaid subscriptions to 
its eapital stock. There was no agreement onthe 
part of the bank not to collect the balance due on 
the stock. ‘The bank itself could have enforced 
payment, without regard to the necessity for its 
collection, to satisfy the debts of the bank. And 
so the court held that the statute of limitations 
began to run against the bank and its creditors, 
in favor of the stockholder, when the bank 
stopped payment. In the cases of Baker v. 
Atlas Bank, 9 Metc. 182, and Commonwealth 
v. Gochituate Bank, 3 Allen, 42, also relied on by 
defendant in error, it appeared that upon suspen- 
sion of payment by the banks, there was a pres- 
ent and unconditional liability of their stock- 
holders, which the court held was barred by the 


limitation of six years. Inthe case of Baker v.. 


Atlas Bank, the court said *‘the demand sought to 
be enforced in this suit was a debt alleged to be 
due to the bank. Whenever, therefere, the bank 
became insolvent by the loss of its capital stock 
an action accrued to the bank, according to the 
construction of the 30th section (Rev. Stats., ch. 
$6), which is contended for by plaintiff’s counsel, 
to recover the sum from the stockholders respect- 
ively, equal to eaeh one’s share of stock. The 
statute, therefore. began to run in strictness im- 
mediately on the loss of the capital stock, and cer- 
tainly when the bank stopped payment, and after 
the lapse of six years from that time the debt was 
barred.’ But in the present case,as we have 
seen, as between the company and its stockhold- 
ers, there was no obligation on the part of the lat- 
ter to pay the residue of their stock, unless it be- 
came necessary to satisfy creditors. We think, 
therefore, we are safe in saying that the statute did 
not begin to run in favor of the stockholders until] 





at the very least the necessity for the payment 
had been ascertained, and an authorized demand 
of payment made. 

It is said by defendant in error that to hold that 
the suit to recover the sums due on the stock held 
by him is not barred would defeat the policy of 
the bankrupt act, which is a speedy settlement of 
the bankrupt’s estate and an equitable distribution 
of his assets among the creditors. Unquestion- 
ably a prompt administration of the bankrupt’s 
assets was one of the ends which the bankrupt act 
had in view; but this policy must be held to be 
subordinate to a just regard for the rights of both 
the creditors and debtors of the bankrupt estate. 
The debtor caa not be forced to pay before hie 
contract requires it, merely because the assignee 
may bein haste to ciose up the estate. If his ob- 
ligation were eviderced by a promissory note due 
at a future day he couid not be compelled to pay 
it before maturity in order that the bankrupt estate 
might be speedily settled. So if some aet must be 
done by the assignee, such as a demand of pay- 
ment before his liability is fixed, he can not be 
compelled to pay until the prerequisites have been 
performed. In short, until an unconditional lia- 
bility to pay something is fastened on the debtor 
no action can be maintained against him, and the 
statute of limitations dees not begin to run in his 
favor. The suggestion that the assignee may 
postpone indefinitely the necessary steps to fix the 
liability of the debtor and thus defeat the policy 
of the law, does not answer the proposition that 
the debtor can not be sued until a cause of action 
has accrued against him. It is presumed that the 
assignee will do his duty. If he fails to de it he 
is subject to the order of the bankruptcy court, 
which, at the instance of those interested, can 
compel him to act. Our opinion is, therefore, 
that this action at law, prosecuted by the plaintiffs 
in error, assignees in bankruptcy of the Ft. Scott 
Coal and Mining Company, against the defendant 
im error, to recover from him the balance due on 
his umpaid valid stock in said company, was not 
barred by the limitation of two years prescribed 
by the bankrupt act. 

For the error in holding that the action was 
baired, the judgment of the circuit court must be 
reversed and the cause remanded, with diree- 
tions to award a new trial. 

Mr. Justice FIELD and Mr. Justice Gray, dis- 
sent. 


RAILROAD — NEGLIGENCE — KILLING 
STOCK. 





WALLACE v. ST. LOUIS, ETC. R. CO. 


Supreme Court of Missouri, March Term, 1882. 


1. Where animals are injured by the train of a 
railroad within the corporate limits of a city, it de- 
volves on plaintiff, before he can recover, to show that 
the aetual negligence of the railroad company caused 
the injuries. The law raises no inference of negli- 
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gence from the mere fact that the injury occurred on 
the railroad track. 

2. When stock is discovered on a railroad track, the 
company is chargeable with culpable negligence only 
where the injury can be avoided after such discovery. 

8. Mere failure to blow the whistle or ring the bell 
is not negligence per se; there must appear some nec- 
essary connection between such failure and the injury 
sued for. 


Appeal from Butler Circuit Court. 

Action for damages for injury to a couple of 
colts by defendant’s train. Upon the trial in the 
circuit court, the plaintiff introduced evidence 
tending to show that two colts, belonging to 
him, were struck by a freight train of the defend- 
ant’s cars, and one of them killed and the other 
wounded; that the train was running about 
twelve miles an hour; that the plaintiff’s animals 
were running in front of the train and were dash- 
ing from one side of the track to the other. It 
was admitted that this occurred within the incor- 
porated limits of the city of Poplar Bluff, near 
the defendant’s coal shed and depot. Amanda 
Hutchinson testified for the plaintiff that she saw 
the colts a few minutes before they were struck; 
they were a few yards from the culvert; saw the 
colts struck; they were struck just above the coal 
shed, and were running toward the depot; the train 
was running very fast, and the colts were trying to 
get away from it, and no noise was made to scare 
the colts; that she was fifty yards from the rail- 
road and did not hear the bell ringing. E. 
Hutchinson testified that he saw the train and the 
colts after they were struck; the one killed was 
worth $25, and the other was damaged $5; the 
train was running at twelve miles per hour; he 
had worked on the train and it could have checked 
up in one hundred yards, and that the colts could 
have been seen three hundred yards from the cul- 
vert up. 

A demurrer to the evidence having been over- 
ruled, the defendant excepted and offered evi- 
dence tending to show that a freight train such 
as plaintiff’s witnesses stated the one injuring his 
animals to have been, and running at the rate 
stated by: them, could not have been stopped in 
time to prevent such injury. 

Plaintiff asked no instructions. The court, of 
its own motion, gave the following, to the giving 
of which the defendant excepted: ‘+1. The jury 
are instructed that if defendant in this case, its 
servants and agents in the control of its train, 
were bound to use reasonable care and diligence 
in the management of its train to avoid doing in- 
jury to stock in the crossing of public streets and 
highways. 2. If the jury believe from all the 
facts and circumstances proved in evidence that 
the defendant, its servants and agents, could, by 
the use of reasonable care and diligence, have 
avoided injuring plaintiff’s colts, they ought to 
find for the plaintiff and assess the damages at 
whatever sum they may believe plaintiff has 
shown the said colts to have been damaged not 
exceeding the sum of fifty dollars.” 





SHERWOOD, C. J., delivered the opinion of the 
court: 

The demurrer to the evidence was well tak- 
en. The injuries, occurring as they did with- 
in the corporate limits of a city it devolv- 
ed on plaintiff in order that he might re- 
cover to show that the actual negligence of the 
railroad company caused such injuries. Doyd v. 
Railroad, 49 Mo. 199; Sweringen v. Railroad, 64 
73. As in cases like the present one, the law 
raises no inference of negligence from the mere 
fact of the animal being killed on the railroad 
track. Weir v. Railroad, 48 Mo. 558; Calvert v. 
Railread, 34 Mo. 242. 

We find no evidence in this record which, in the 
light of the authorities already cited, shows the 
defendant to be liable, since it does not appear 
what distance the colts were in advance of the 
train when first seen upon the track, nor that 
after they came upon the track they could have 
been seen by the agents of the defendant in time 
to prevent the accident. Asa matter of law, no 
rate of speed at which a train is being run, con- 
stitutes negligence per se (Maher v. Railroad, 64 
Mo. 267); the circumstances of each particular 
case must be considered; negligence is altogether 
a relative term, and the question in cases of this 
sort is whether, when the stock is discovered on 
the track, the company could, without imperil- 
ling the persons or property intrusted to it for 
transportation, avoid injury to the stock. When- 
ever, in such circumstances, the injury can be 
avoided after the danger is discovered, then the 
company will be justly chargeable with culpable 
negligence, and not before. Prior v. Railroad, 69 
Mo. 215. Nor does the failure to ring the bell or 
sound the whistle constitute negligence per se; 
there must appear to be some necessary connec- 
tion between the failure and theinjury. Holman 
v. Railroad, 62 Mo. 562. It follows from the fore- 
going that the instructions in behalf of plaintiff 
were faulty in failing to tell the jury that defend- 
ant was liable if it failed to use proper diligence 
and endeavors to avoid the injury after discover- 
ing the animals on the track. The case of Gorman 
v. Railroad, 26 Mo. 441, is not analagous to this 
one. There the accident occurred where the 
company had failed to fence its track, and where 
it is held that if the road is not fenced as required 
by law, it matters not that the highest care is exer- 
cised by the agents of the corporation.’ 

Judgment reversed and cause remanded. 





CHATTEL MORTGAGE—DESCRIPTION OF 
PROPERTY. 





MUIR v. BLAKE. 





Supreme Court af Iowa, March 22, 1882. 


A chattel mortgage described the property mort- 
gaged as ‘‘allthe crops raised by me in any part of 
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Jones County for the term of three years.’’ Held, 
that such description was too indefinite and uncertain 
to charge third persons with notice of the mortgage. 


Appeal from Jones District Court. 

On the 15th of January, 1879, James Crawford 
was in possession of certain improved land in 
Jones County, and on that day he executed to the 
plaintiff herein a chattel mortgage, that part 
thereof descriptive of the mortgaged property be- 
ing as follows: ‘All the crops raised by me in 
any part of Jones County for the term of three 
years. * * * *°? The mortgage was recorded 
January 19, 1879. In the year 1879 Crawford 
raised a crop of corn on the premises, of which 
he was in possession at the time of the execution 
of the mortgage, and in September, 1879, whiie 
he was stillin possession, the defendant Blake, 
who was at that time a judgment creditor of 
Crawford, caused an execution to issue upon his 
judgment, and a levy thereof to be made upon the 
growing corn. The officer who made the levy re- 
quired an indemnifying bond to be given him by 
Blake, and the defendant Crane became surety 
thereon. ‘The officer sold the corn, and this ac- 
tion was brought upon the indemnifying bond 
to recover the value of the corn. Upon a trial to 
the court judgment was rendered for the plaint- 
iff, and the defendant appeals. 

Welch & Welch, for appellants; Herrick & Dox- 
see, for appellee. 

RotrurRock, J., delivered the opinion of the 
court: 

1. This case was submitted at a former term, 
and an opinion was filed affirming the judgment 
of the court below. A petition for rehearing was 
granted, upon which the cause has been more 
fully argued than it was at its first submission. 
After a thorough examination of the case in the 
light of the reargument, we have reached a con- 
clusion different from that heretofore announced. 
In considering the case, we will confine ourselves 
to the one question as tothe validity of this mort- 
gage between the mortgagee and a creditor of the 
mortgagor. Whether or net it would be a valid 
and binding instyument between the parties to it 
we need not consider, simply because the question 
is not presented by the facts in the case. Nor 
will we now consider the question as to what 
crops, whether those which had been raised in 
Jones county er those to be raised after the 
execution of the mortgage, are referred to there- 
in. The plain meaning of the language above 
quoted from the mortgage, when taken in 
connection with the cther provisions therein, is 
that it refers to crops to be raised thereafter. Two 
questions are presented by the counsel. The first 
is whether a mortgage is valid as against the cred- 
itors of the mertgagor upon crops to be planted 
and grown. In Scharfenburg v. Bishop, 35 Iowa, 
66, the mortgage was upon all the stock in trade 
of the mortgagor, and it contained this clause: 
‘Including any and all fixtures and stock now, or 
hereafter, kept in my said leather business in the 





City of Keokuk, Lee County, and State or lowa.’ 
The mortgagee placed the mortgage in the hands 
of the sheriff for foreclosure, who took possession 
of the stock in trade, including that which had 
been added after the mortgage was made, and a 
compromise was made between the mortgagor 
and mortgagee, by which the latter took all of the 
property and credited the former with the agreed 
value. Afterwards, other creditors attached the 
property in the hands of the mortgagee, and 
claimed that the mortgage, in so far as it covered 
after-acquired property, was void. It was held 
that a mortgage which included property after- 
wards to be acquired was a valid and binding in- 
strument. The same rule was recognized in 
Brown vy. Allen, Id. 306; and in Stephens v. 
Pence, 9 N. W. Rep. 215. the case of Scharfenburg 
v. Bishop was follewed—the case being a contro- 
versy between the mortgagee and an execution 
creditor of the mortgagors. In Fejavary v. 
Broesch, 52 Iowa, 88; s. c.,2 N. W. Rep. (N. S.) 
963, it was held, that where there was a lease of a 
farm for six years, a stipulation therein that rents 
due, and to become due, under the lease, should 
be a perpetual lien on any and all the crops 
raised on the farm, * * “* * ‘whether the 
same be exempt from execution or not,’’ was val- 
id between the parties. The rights of creditors 
were in nO way involved in the contreversy. 
It is to be admitted that the rule that property 
not in being may be the subject of a valid mortgage 
is opposed to the rule of the common law. Schar- 
fenburg v. Bishop, supra; Ilerman Chat. Mort. 
86, and cases cited. And it will be observed that 
this court is not committed to the doctrine that a 
mortgage upon a crop to be planted and grown is 
valid as against the creditors of the mortgagors. 
Whether or not there is any difference in principle 
between a mortgage upon crops to be planted and 
grown upon specific lands, and the additions 
made to the stock of a merchant, is a question 
somewhat discussed by counsel for appellant. It 
is claimed that in the former the property has no 
potential being or existence, while in the latter 
the additions to a stock of goods are merely ac- 
cretions or incidents to the principal thing in the 
mortgage. It is difficult to draw a clear or well- 
marked distinction. It is true, it may be said that 
a stock of goods isin the nature of a continuing 
entity, though the articles composing the stock 
may change, while in case of a future crop, al- 
though the land has an existence the crop has 
none, and the land not being mortgaged there is 
much force in favor of applying the ancient rule 
that the grant of a thing notin being is void. But 
we have no occasion to determine this question in 
this ‘case, simply because we think it does not 
necessarily lie in our pathway in determining the 
rights of the parties. 

2. The next question is whether the description 
of the mortgaged property is sufficient to charge 
third persons with notice of the mortgage. In 
Smith v. McLean, 24 fowa, 322, it is said that a 
description of property in a chattel mortgage is 
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sufficient if it is such as to ‘‘enable third parties, 
aided by inquiries which the instrument itself in- 
dicates and directs, to identify the property cov- 
ered by it.’’ See, also, Yant v. Harvey, 55 Lowa, 
421; 3. c.,7 N. W. Rep. 675. It will be observed 
that in all the cases cited in Smith v. McLean, 
where the description was held sufficient, the loeus 
of the property was described in such way that 
the instrument itself indicated and directed where 
the property might be found by inquiry, such as 
all the ‘tools and chattels belonging to the 
mortgagor in and about a shop occupied by him,” 
and all the property ‘‘pow in the shop owned by 
me,’’ and the like. 

The mortgage which is in controversy in this 
action falls far short of any description to which 
our attention has been called. The mortgage it- 
self does not suggest where the property may be 
found in Jones county—whether upon premises 
owned or occupied or in the possession of the 
mortgagor or any other named person. ‘All the 
crops raised by me in any part of Jones county 
fer the term of three years,’’ is a roving descrip- 
tion, with nothing in the way of identification to 
suggest inquiry where the crops may be found 
except the body of the county. One crop may be 
in one place in the county for one year of the 
three, and another place for another year, or there 
may be cropsin different parts of the county for 
the same year, and all would be covered by this 
mortgage if the description be held sufficient. A 
chattel mortgage eught not to be a drag-net cov- 
ering a whole county in any such general terms. 
Upon the subject of indefinite and uncertain de- 
scriptions of property in a chattel mortgage, see 
Pennington vy. Jones, 10 N. W. Rep. 274. 

These views lead us to the conclusion that the 
judgment of the court below should be reversed. 








WEEKLY DIGEST OF RECENT CASES. 


AGENCY—CONTRACT—DUOTY O¥ ONE DKALING WITH 
AN AGENT TO KNOW TH LIMITS CF THB AGENT’S 
AUTHORITY. 

Where one bought eotton, giving his due-bill for 
the same and afterwards becoming an agent for 
the sale of fertilizers, turned over to his credit- 
ors, fertilizers to the amount of said due-bill, and 
giving a receipt for said amount to the creditor, 
claiming that he was authorized so to do, held, 1. 
That ona suit fer the value of the fertilizers by 
the principal evidence as to the comcuct and aetion 
of the agent above mentioned, by which it was 
sought to defeat said suit, was properly ruled out. 
2. A charge that if the jury believed that the cred- 
itor knew of the agency, said agent had wo au- 
thority to sell the guano and take in payment a 
debt he was owing, although he had represented 
at the same time of the transaction and before the 
sale of the guano that he had authority from his 
prineipal to make such trade because his principal 
was owing him; and although such creditor aeted 
wpon said representation when he bought the 
guano, and that sueh a representation by the 





agent eould not bind his principal, was not error. 
Mitcheil v. Printup, 8. C. Ga., April 11, 1882. 


ATTACHMENT—PRIORITIES. 

B, holding a promissory note against L, commences 
an action, and recovers judgment thereon against 
L, and afterwards A, upcn an agreement with L, 
pays the judgment, and the judgment is satisfied 
and extinguished, and L agreesto repay A. Af- 
terwards A sued L, not upon the agreement be- 
tween A and L, but upon the original promissory 
note held by B, commencing the action in the 
name of B, and in such action attaches the prop- 
erty of L, and afterwards, but on the same day, 
C, who is also a creditor of L,in an action brought, 
by C against L, attaches the same property, which 
is necessary for the payment of C’s claim against 
L. Held, that the attachment of A is void as 
against C, and that C has the prior lienupon the 
property. Ashton v. Clayton, S. CG. Kan., April 
10, 1882. 


ATTACHMENT — SPECIAL DsgpPOSsIT — RIGHTS OF 

THIRD PARTIES. 

The plaintiff, a general creditor of the City of Eliz- 
abeth, New Jersey, sought to attach certain 
moneys belonging to the city which the comptrol- 
ler had deposited with defendant to meet the in- 
terest due upon the bonds of the city on the 
following day, which deposit the defendant had 
accepted for that specifie purpose. Held, that 
the transaction amounted to a special deposit for 
the benefit of the bondholders; that the defendant 
accepted it upon that trust, and that therefore the 
fund could not be attached at the suit of a general 
creditor. Hurd v. Farmers’ Loan and Trust Co., 
N. Y. Supreme Court, February 28, 1882. 


CONTRACT—BOND TO DELIVER PROPERTY—BBEACH 
—SUBSEQUENT TBNDER. 
Where a bond was given conditioned that the obligor 
should deliver to the obligee within a time stated 
a certain lund warrant, held, that the obligor 
could not, after failing to deliver the same as 
agreed, and becoming liable for damages for such 
failure, defeat such liability by a tender or deliv- 
ery of the warrant intocourt. Bolster v. Post, 
8. €. lowa, March 23, 1882. 


CONTRACT — PAYABLE IN CONFEDERATE MonsY— 

CONSTRUCTION. 

On the Sth of December, 1863, after the Proclama- 
tion of Emancipation, and in that part of Vir- 
ginia, the people of which were in rebellion 
against the United States, one resident therein 
sold and delivered to another a number of slaves, 
with warranty of title, but not of soundness, the 
purchaser covenanting ‘‘to pay on delivery the 
sum of $25,000 in bankable Confederate eur- 
rency, and in addition to:ive his note,’’ with 
two persons named as sureties, ‘* for the further 
sum of $20,000, to be paid in twelve months after 
call, in equal annual payments thereafter, or, at 
the purchaser’s option, it may be, on call, all ora 
part paid;’’ and the seller covenanting ‘‘not to 
eall upon the purchaser for specie when it is at a 
premium, but engaging on his part to be satisfied 
with the bankable currency of the day, on the 
stipulation to choose his own time for the eall.’’ 
On the first of January, 1864, the purchaser, in 
lieu of the note, made to the seller two bonds, 
with the same persons as sureties, to pay $8,000 
*‘on demand, or twelve months thereafter, at the 
option of the obligors,’’ and $12,000 *‘on de- 
mand, or two years thereafter, at the option of 
the obligors,’’ ‘‘in the bankable currency of the 
day, aecording tothe agreement of the 5th of De- 
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ecmber last,’’ ‘‘the said demand shall be made in 
writing by the obligee, his heirs or legal repre- 
sentatives only.’’ Paymentof the bonds was de- 
manded in writing by the obligee after the end of 
the war of the rebellion, and when the bankable 
currency of Virginia consisted wholly of notes of 
the United States or of the national banks. Held, 
inan action on the bonds, tbat the plaintiff had 
no ground to the exception (1) to the admission of 
evidence that, at the time of the making of the 
agreement and the bond-, Confederate currency 
was bankable and was the only currency in circu- 
lation in Virginia, and the value of gold in relation 
to such currency was as nineteen or twenty to one, 
slaves were not being svld at all for gold, and 
these slaves were not worth in Confederate cur- 
rency so much as $45,000. and that before the 
war, when the price of slaves was at its highest, 
such a lot of slaves would not have been worth 
more than a fifth of that sum in gold; (2) toan 
instruction to the jury that, if they found that the 
bonds were made in reference to Confederate eur- 
rency, the plaintiff was entitled to recover the 
amount therein stipulated to be paid, at the value 
of Confederate money compared with national 
currency at the time of the making of the bonds. 
Rives «. Duke, U.S. S. C., October Term. 1881. 


CONTRACT—SEALED IMSTRUMENT— WHat AMOUNTS 

TO. 

A note signed by the maker, as follows: ‘*Hamlin 
Lewis, [L.S.] Witness my hand and seal,’’ is 
not a sealed instrument uuder section 2915 of the 
Code, it not being recited in the body of the note 
to be a sealed instrument. To allow such recital 
after and below the signature subjects the con- 
tract to the same facility for fraud and alteration 
that the statute was designed to guard against. 
Shrine v. Lewis, 8. C. Ga., April 11, 1882. 


CORPORATIONS—CAPITAL STOCK a TRUST FUND. 
The entire capital stock subscribed of a corporation 
is a trust fund for the protection of creditors; and 
a subscriber ean not avoid his obligation for an 
unpaid subscription, by assigning his shares to 
another person, although the corporation oflicers 


assent to such transfer and it is made on the. 


books of the company. Messersmith ¥. Sharen 
Sav. Bank, 8. C. Pa., January 3, 1882. 


CRIMINAL Law—EviIDBNCB—NMURDSR--THRBEATS BY 

ACCOMPLICE. 

Where two were jointly indicted for murder, held, 
that it was not competent, upon the separate trial 
ef one, to show threats made by the other several 
months before the crime, there being no evidence 
tending to show aconspiracy, or any concert of 
feeling or action prior to the eonflict resulting in 
the murder. Séatev. Weaver, S. C. lowa, Mareh 
14, 1882. 


CRIMINAL Law—EVIDBNCB OF ACCOMPLICE—COB- 

ROBORATION. 

1. The accomplice may swear to any number of facts 
and other witnesses may corroborate him 1m re- 
gard to these facts, and yet this character of cor- 
roboration would not be such as is required by 
eur Code. Corroborating testimony must tend to 
establish the ‘*guilt’’ of the accused. 2. Corrob- 
erating testimony tending to connect the principal 
with the offense will not be sufficient to convict an 
accomplice, and the court should so charge. 
Cohea ». Siate, Tex. Ct. App., March 22, 1882. 


CRIMINAL Law — BVIDENCE OF THEFT — RECENT 
PossEssiON OF STOLEN PROPERTY. 








The court charged that recent possession was not 
conclusive evidence of the guilt of the party. 
From this the jury would have the right to infer 
that it was some, if not prima facie, evidence. 
This was error. The court should not give 
the slightest intimation of its opinion upon the 
facts. McWhorten v. State, Tex. Ct. App., 
March22, 1882. 


CRIMINAL LAW—EVIDENCE—PO8SESSION OF PRor- 

ERTY RECENTLY STOLEN. 

Unexplained exclusive possession of property re- 
cently stolen is prima facie evidence that the per- 
s0n so in possession Was guilty of a felonious tak- 
ing, and will authorize a conviction for larceny. 
State v. Kelly, 8. C. lowa, March 22, 1882. 


CRIMINAL LAW—PLEDGE— LARCENY OF PLEDGM BY 

PLEDGOR. 

A pledgee has a especial property in the thing 
pledged, and a pledgor who takes the property 
from the pledgee’s possession with the felonious 
design of depriving such pledgee of his security, 
may be guilty of larceny. Evidence in this case 
considered, and held to have tended to show that 
a pledgor, in taking the pledged property from 
the pledgee, was guilty of larceny, and that an 
instruction that such pledgor was not guilty of 
larceny was error. Bruley v. Rose, 8. C. Iowa, 
March 22, 1882. 

@RIMINAL LAW —WHaAT AMOUXTS TO FALSB PRE- 

TENSES. 

The prisoner obtained money by representing that 
he was collecting information for a new county 
directory that W & Co. were getting up, and that 
by paying one shilling the prosecutor could have 
his name inserted in large type and would re- 
ceive other advantages. There were similar 
charges. W & Co., an existing firm, were not 
getting upa new county directory, and the pris- 
oner was not employed by them to canvass. or 
collect information. The prisoner’s defense be- 
fore the magistrates (in evidence at the trial) was, 
that he was going to bring out a directory, and 
that he was not aware he was doing wrong in 
using the name of W & Co. At the trial the pris- 
oner’s counsel urged that there was no misrepre- 
sentation of any existing fact, but only a promise 
to do something in the future. Held, that this 
was a misrepreseniation of existing facts. BRe- 
gina v. Speed, Eng. High Ct., C. C. R., March 
11, 1882. 

BvIpENCE— OF DEFENDANT IN CRIMINAL CasBs— 

ADMISSION. 

The admissibility of the evidence of one charged 
with crime‘testifying in his own behalf is gov- 
erned by the same rules as other testimony. The 
fact that proof against him is strong, and his own 
statement improbable, is no ground for reject- 
ing it. Refusal to allow the prisoner to testify as 
to the conversation that took place between him- 
self and another, from whom he claimed to have 
received the property stolen, tending to show that 
he did not known that it was stolen property, Aedd, 
error. Statev. Kelly, 8. C. lowa, March 22, 1868. 


EVIDENCE — Or MENTAL UNSOUNDNESS— COMPE- 

TENCY. 

Upon an application forthe appointment of a guard- 
ian of the property of one of unsound mind. hedd, 
that evidence ef a conve? sation had by the witness 
with the defendant, in which he expressed his in- 
ability to save his property from being dissipated 
by his sons, was competent as tending to show his 
mental eonditien at the time, and that it was net 
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incompetent for such witness to testify generally 
that the defendant ‘‘talked like achild.’’ Non- 
experts may be allowed to give their opinions as 
to whether one is of sound mind. Smith v. Hick- 
enbottom, S. C. Lowa, March 24, 1882. 


EXEMPTIONS—MORE THAN ONE CALLENG—CUMULA- 

TIVE EXEMPTIONS. 

1. A person ean not, by multiplying his employ- 
ments, claim cumulatively several exemptions 
ereated by the statute for several distinct pursuits. 
The mere fact, however, that a debtor earries on 
two or more pursuits at the same time, does not 
deprive him of all exemptions; only this, if he 
has two or more separate pursuits, the exempted 
articles must belong to his main or principal pur- 
suit or business. 2. Where a person edits a news- 
paper, runs a job printing office, andis engaged 
as agent in the business of loaning money, he can 
not claim as exempt from seizure and sale upon 
execution a job printing press owned by him, un- 
less he derives his prineipal support from the bus- 
iness in the exercise of which such press is used. 
Jenkins v. MceNali, 8. C. Kan., April 10, 1882. 


VeDERAL JURISDICTION — CRIMINAL CASES — MUR- 

DER UPON UTE RESERVATION. 

The Circuit Court of the United States for the Dis- 
trict of Colorado, has no jurisdiction of an indict- 
ment against » white man for the murder of a 
white man within the Ute Reservation in the State 
of Colorado. United States v. McBratney, U.S. 
8. C., October Term, 1881. 


FRAUDULENT CONVEYANCE — TITLE TAKEN IN 

NAME OF WIFE—PRIOR JUDGMENTS. 

Where certain lands were bought by A, the consid- 
eration being the discharge of certain indebted- 
ness then held by him, and the title to such lands 
was, by his direction, conveyed to his wife, who 
knew nothing about the transaction until long af- 
ter: Held, that a judgment subjecting such lots 
to the payment of prior judgments of the husband 
was proper. Gear v. Schrei, S. C. Iowa, Mareh 
22, 1882. 

HOMESTEAD — ABANDONMENT — TEMPORARY AB- 

SENCE. . 

The evidence in this case showing that the owner of 
a homestead, at the time she left the State of Iowa, 
did so foratemporary purpose,and there being no 
evidence that she ever formed the intent to make 
her absence permanent, and there having been no 
setting off of the distributive share of her estate 
to her husband duriag his lifetime: Held, that the 
homestead right centinued, and the property was 
not liable for the debts of such husband. Bad- 
shaw v. Hurst, 8. C. Iowa, March 24, 1882. 


NOTICE—PAROL CONTRACT COLLATERAL TO DEED. 
When it is sought to charge a purchaser with notice 
of a parol defeasance accompanying a recorded 
deed, evidence that he knew there was some con- 
tract collateral to the conveyance, and that he 
paid money on account of the debt mentioned in 
it, is enough to send the case to a jury to deter- 
mine whether he had actual knowledge that the 
contract contained a defeasance. Shreve v. 
Wheeler, S. C. Pa., January 9, 1882. 


PENSION FROM THE UNITED STATES — EXEMPTION 

FROM EXECUTION AND ATTACHMENT. 

Where pension money of a pensioner of the United 
States has been collected and deposited in a bank, 
it is no longer exempt from garnishment, under 
sec. 4747, Rev. St. U. S. Webb. v. Holt, S. C. 
Iowa, March 24, 1882. 





j 


SALE— CHATTELS — CAVEAT EMPTOR — PECULIAR 

KNOWLEDGE OF VENDOR. 

As a general rule, the doctrine of caveat emptor 
does rot apply in the purchase of chattels when an 
opportunity for an examination by the purchaser 
is shown, but where, as in the case of a purchase 
froma druggist, it is shown that from the pecu- 
liar character of the business that an examination 
would not avail the purchaser anything, such a 
case would be an exception. Jones v. George, 8. 
C. Tex. Comr. of App., January 30, 1882. 


Set-Or¥ — COUNTERCLAIM— UNLIQUIDATED DAN- 

AGES. 

A trader having contracted to deliver iron in certain 
quantities every month, went into liquidation. 
Prior to the liquidation he commenced an action 
for the price of the iron, and the action was con- 
tinued by the trustee. The defeudants admitted 
their liability for the unpaid balance, but set up a 
counterclaim for damages for non-delivery, and a 
rise in the price of iron. Held, that those dam- 
ages, though unliquidated, could be pleaded as a 
set-off to the plaintiff’s claim. without going to 
the court of bankruptcy. Peat v. Jones, Eng. Ct. 
App., December 20, 1881. 


SET-OFF—MATTER OP DEFENSE—ASSIGNED CLAIM 

—ASSIGNEE’s RIGHTS. 

Plaintiff was the assignee of a claim for damages in 
favor of one M, growing out of the dissolution of 
an injunction restraining said M from selling ale, 
wine and beer within said city. In an aetion by 
plaintiff upen the injunction bond, for the recov- 
ery of such damages, defendants set up in their 
answer a certain promissory note given by M to 
the treasurer of defendant city, and also a judg- 
ment against M in favor of said defendant, and 
asked that they be allowed as a set-off against any 
damage found due upon plaintiff’s claim. Held, 
that such matters were proper “s set-offs in said 
action; that plaintiff could assert the same defenses 
against said note and judgment as M could have 
done; and that it was error to strike out M’s re- 
ply to said counter-claims, alleging that the note 
was procured by duress, and the judgment was 
void for want of jurisdiction. Miller v. City of 

Jenterville, March 22, 1882. 








QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 

must, for want of space, be invariably rejected. 
communioations are not requested. 





QUERIES. 


88. A person, walking on the public sidewalk in a 
city, is struck by snow falling from the roof of a 
building owned by the city, and used for munieipal 
purposes. Cantheinjured man recover? E. B.G. 

Worcester, Mass. 





39. A hired the use of B’s mare, to raise a colt from, 
and paid B therefor, the mare to remain with B, and 
A to get possession of the colt after it reached a cer- 
tain age. The colt was born, but, several months be- 
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fore, B had sold the mare unconditionally to C, who 
had notice of the agreement, but all parties being un- 
eertain whether or not the mare was with foal. C 
elaims the colt. Has A any, and, if so, what remedy 
has he against C? a*s 
Hartford, Wis. 
“40. A man married a ladyin Cleveland about 1876, 
on short acquaintance. They, in afew years, learn 
that they were own (first) cousins. Since then, in 
consideration of family rights, and several reasons not 
specified as conditions for divorce in Obio law, they 
desire to separate and not live as husband and wife 
longer. They have noe children. On what conditions 
ean they be made free from such marriage relations 
See S. & C., p. 855, see. 1; Rev. Stats. 1880, see. 
6384, E. B. B. 
cleveland, Ohio. 





41. A threatens and actually does commit a trespass 
on B’s premises, and continues so to threaten, to pre- 
vent which B sues out a writ of injunetion, which, on 
final trial, is sustained and made perpetual. B now 
enters suit against A for damages for said trespass. 
Are the counsel fees in the first action by B paid, a 
part of the damages in the second case, and ean he re- 
cover them? 





42. In a suit by the wife against the husband, in 
Kansas, for a divorce and alimony, and in which a 
divorce is granted to the wife, can the interest of the 
busband in and to a timber entry taken under the 
United States land laws, be reached under a decree of 
alimony in favor of the wife, where the title to said 
timber entry is still in the Government? H. 

Phillipsburg, Kan. 





QUERIES ANSWERED. 

Query 6. [14 Cent. L. J.118.] A person makes a fraud- 
ulent transfer of all his property to place it beyond the 
reach of a large judgment that is about to be taken 
against him. The other creditors, as a reasonable sat- 
isfaction of their debts, accept a conveyance from 
the fraudulent grantee to them of a]l this property. 
Do they get a goed title? In other words, may a 
fraudulent grantee prefer the grantor’s creditors? 

Indianapolis, Ind. 


Answer. The statement in the above query that ‘‘a 
person makes a fraudulent transfer of all his property 
to place it beyond the reach of a large judgment that 
is about to be taken against him,” settles the ques- 
tion, as a fraud avoids every manner of business 
transaction. The fraudulent grantee did not obtain a 
good title. Hence, whatever conveyance, or to whom- 
soever made, it is equally as voidable as the original 
eonveyance; and, whether the conveyance is made to 
the preferred creditors of the fraudulent grantor or 
any other person, or persons, except to a bona Jide 
purchaser for value without notice. See Anderson 
v. Roberts, 18 Johns. 515; 2 Johns. 471; 1 Ham. 
(Ohio), 209; Lord Mansfield, 1 Burr. 474; Cowp. 
484; 2 Kent, 514, note a same page, also 2 Kent, 513. 

T. H. GrRarD. 

Grand Rapids, Mich. 


16. Query. [14 Cent. L. J. 179.] The statute of 
Maine provides that ‘‘whoever travels on or does any 
work, labor or business on the Lord’s day, except 
works of necessity or eharity, shall be punished by 
fine not exceeding ten dollars.’? Query: Whether one 
having attended church om the Lord’s day, and after 
ehurch, going out of his way to mail a letter, is in- 








jured by snow or ice falling from a building owned by 
the city, situate upon a street, can recover damages 
for injuries? K. 

Portland, Me. 

Answer. The real question seems to be whether or 
not the injured person’s presence at the place where 
the injury occurred, was a cause or a condition. Was 
there any relation of cause and effect in the fact that 
the persen injured was passing along the street, even 
unlawfully, and the falling of snow from the roof ofa 
building? It is submitted that there was none. Trav- 
eling on the street had no tendency to produce the 
injury in the particular ease, and was not a cause 
eontributing to the acccident given. Marble vy. Resa, 
124 Mass. 44; Steele v. Burkhardt, 104 Mass. 59; 
Kearns v. Souden, 104 Mass. 63, note; White v. Lane, 
128 Mass. 598; Baker v. Portland. 59 Me. 199. The 
owner of a building whieh is se constructed as to dia- 
charge snow, accumulated on its roof, into the public 
street, is bound to take all precautions to prevent in- 
jury to persons from snow so accumulated and liable 
to be discharged on them while passing the building. 
He owes a duty to the passer-by to the same extent as 
he would had he invited the latter on to his premises 
of which he had control. Shipley v. Fifty Associates, 
106 Mass. 194. The fact that the injured person was 
passing the building on the Lord’s day, even though 
in violation of the statute, does not prove that he was 
not exercising due care; and the fact that he was se 
traveling was only a condition. Marble v. Ross, and 
Steele v. Burkhardt, supra. The right of a person to 
travel on a public street could be no greater were he 
the owner in fee of the soil. C. A. B. 

Boston, Mass. 


Query 26. [14 Cent. L. J. 239.) Certain towns in 
Maine voted to pay to each drafted man $300 to 
go himself, furnish a substitute or pay his commu- 
tation. <A having been drafied and accepted by 
the United States Surgeon, paid his commutation 
fee of $300, and the selectmen, under said vote, 
gave him an order accepted by the treasurer for 
said amount. A statute was subsequently passed le- 
galizing all the votes and doings of towns in this be- 
half. <A brought suit against the town on his order, 
and the court decided that this act of the legislature 
was unconstitutional and void, and that the town had 
no legal right to pay, or raise money to pay, commu- 
tations to drafted men who did not enter the service; 
and A became nonsuited. Subsequently this order, 
with others of same nature, came into the hands of 1 
citizen of Massachusetts by indorsement, who brought 
a suit thereon in the United States Circuit Court. 
After this last suit was brought, the town, at a legal 
meeting, under appropriate articles, voted to settle 
this last suit by paying a sum equal to the amount of 
the orders in suit, provided the plaintiff would not 
enter his action, and would pay all costs in said suit 
already incurred. He thereupon notified the town 
that he accepted their proposition, did not enter his 
action in court, and relieved the town from all costs. 
The officers of the town refuse to carry out this vote 
after a full performance on the part of the plaintiff of 
all the conditions thereby imposed on him. Is the 
town liable under this last vote? €. 

Portland, Me. 

Answer. A municipal corporation may ratify the 
unauthorized acts and contracts of its agents and offic- 
ers, which are within the corporate powers, but not 
otherwise. If ‘‘C’’ means by ‘‘court’’ the Supreme 
Court, ora court of final resort, then the act of the 
town in voting the reward being unconstitutional and 
void, then the subsequent offer and proceedings of 
the town to compromise said claim being ultra vires, 
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the ratification of such an act or promise of settle- 
ment, being beyond the corporate authority, the town 
certainly could not be held liable. 1 Dillon’s Mun.Corp. 
(3d ed.), sec. 463, and cases cited; Fox v. City of New 
Orleans, 12 La. Ann. 154; City of Chicago v. Rumpff, 
45 Ill. 90; Perry v. Superior City, 23 Wis. 64; Norton 
v. Mansfield, 16 Mass. 48; Frost v. Belmont, 6 Allen, 
152. ALBERT YOUNG. 
Kansas City, Mo. 


Query 27. [14 Cent. L. J.275]. Will a part payment 
ef a debt, made on Sunday, be sufticient to take the 
debt out of the operation of the statute of limitations? 

Boston, Mass. E. G. 

Answer No. 1. 2 Parsons on Contraets, ed. ’78, 762, 
says that it has been held that a part payment made 
and received on Sunday will not take a debt out of the 
statute of limitations, and cites Dennis v. Sherman, 
31 Ga. 607. JOHN H. HALLIDAY. 

Thompsonville, Conn. 

Anewer No. 2. The authorities upon this question 
are conflicting. 1n E G’s own State—Massachusetts— 
it is distinctly held that such a payment will not take 
the debt out of the operation of the statute. Clapp v. 
Hale, 112 Mass. 368; s. c., 17 Am. Rep. 111.. But part 
payment revives the debt (Harper v. Fairley, 54 N. Y. 
442); and payment made on Sunday has been held a 
good payment. Johnson vy. Willis, 7 Gray, 164. A 
new promise or acknowledgment made on Sunday has 
been held a good bar to the statute in the following 
cases: Thomas v. Hunter, 29 Md. 406; Beardsley v. 
Hall, 8 Conn. 270; s.c., 4 Am. Rep. 74; Lea v. Hop- 
kins, 7, Pa. St. 492; Ayres v. Bane, 39 Ia. 518; and 
Peake v. Vonlan, 43 Ia. 297, although in the latter 
ease (43 Iowa), the contract would seem to have been 
consummated on Saturday. ‘To the contrary are 
Bumgardner y. Taylor, 28 Ala. 687, and Haydock y. 
Tracey, 3 Watts. & S. 507. M. 

Battle Creek, Mich. 





Query 33, [14 Cent. L. J. 276.] Under the laws of 
Oregon, the mortgagee of a chattel mortgage bas but 
« lien upon the property,and cau not acquire any title 
until foreclosure and sale. February 1, 1880, A 
xives a mortgage on mare with foal, but foal is not 
mentioned. Colt is foaled May 1, 1880. Debt se- 
cured, but not due until September, 1880. Can 
mortgagee subject the colt to payment of mort- 
gage debt? In other words, does the mortgage attach 
to the colt? Ww. 

Portland, Oregon. 

Answer. Where live stock is mortgaged the natural 
increase and produce is also subject to the mortgage. 
Forman v. Proctor, 9 B. Mon. (Ky.) 124; Evans v. 
Merriken, 8 Gill. & J. (Md.) 39: Thorpe v. Lovely, 7 
N. W. Rep. 677 (lowa), 1880; 8 N. W. Rep. 699 
(Mich.), 1881. Inthe last case they decide that the 
young the dam is carrying belongs to her, and ought 
to be as fully bound as the thing itself, unless there 
are circumstances which imply a different intention. 
See, also, Jones on Chattel Mortgages, secs. 149, 150. 

St. Johns, Mich. A.C. 
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Containing all Decisions of General Interest de- 
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Vol. 37. Albany, 1882: John D. Par- 


This volume of this valuable series is fully up 
to the standard of merit of its predecessors, and 
somewhat exceeds the average of then? in bulk, 
attaining to very nearly 900 pages. ‘The mechan- 
ical execution is excellent. 





NOTES. 





—Lock the jury up together, 
Lock them up the livelong night, 
Even in the closest weather! 
Is it rational? is it right? 


What pretense can lawyers put up 
For a rusty rule, but fudge? 
Why, a jury when you shut up, 
Not as well shut up the judge? 
—Punceh. 





A suit is now pending in Sumner County, 
Kansas, brought by the prosecuting attorney, 
wherein -an old farmer is plaintiff, and another 
farmer and the United States of America are co- 
defendants. Service was had upon the farmer 
defendant, but the difficulty was to get service on 
the United States. The attorney, however, was 
equal te the occasion. He fist attempted to 
serve copy of petition upon registrar of lands, 
who refused to accept it. He then obtained serv- 
ice by publication based upon an affidavit now en 
file, that the United States of America is not a 
resident of the State of Kansas. ‘This case comes 
up at next term of court. This is State sovereign- 
ty in all its simplicity.—Chicayo Legal News. 


—wWe have often heard the practical value of 
the “town meeting” of the Eastern States much 
vaunted by persons familiar with its influence, 
but we are inclined to seriously doubt whether 
our Yankee cousins will be willing to assume re- 
sponsibility for such results as those indicated by 
the following incident as related by a correspond- 
ent: A recently elected justice of the peace in 
County, Nebraska, was hearing one of his 
first cases. His familiarity with ‘‘the law of the 
land’ had been acquired entirely at the town 
meetings ‘down East.” When the defendant’s 
attorney therefore moved the court for a continu- 
ance, his Honor looked coniplacently to the crowd 
of loungers in the room and said: **Very well. Is 
there a second to this motion? 
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